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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
ARTHUR McKAMEY 
9412 Livingston Road, S.E. 
Oxon Hill, Maryland 
Plaintiff, 


Vv. 


VIRGINIA LEE MASON 
8800 Broadmoor Drive Civil Action 
Bethesda, Maryland No. 2678-66 


SERVE AT: 


Security Office 

Naval Research Laboratory 

Building 72, Room 105 

4555 Overlook Avenue, S.W. 

Washington, D.C. 20390 
Defendant. 


DOCKET ENTRIES 


1966 


October 10 - Complaint, (Defamation of Character, 
Libel and Slander), filed. 


December 8 - Answer, filed. 
1967 


March 28 - Defendants’ Motion for Summary Judg- 
ment, filed. 

March 28 - Defendants’ Statement of Material Facts, 
filed. 


March 28 - Defendants' Exhibit in Support of Mo- 
tion, filed. . 


2 


Exhibit C - Affidavit of Captain T. B. Owen, 
December 16, 1966. 

Exhibit D - Affidavit of Dr. Leland DePue, 
December 5, 1966. 

Exhibit E - Statement of Defendant, Virginia Lee 
Mason, September 3, 1965 

Exhibit F - Affidavit of Virginia Lee Mason, 
December 2, 1966. 


May 2 - Plaintiff's Objection to Motion for Summary 
Judgment, filed. 


May 2 - Plaintiff's Affidavit in Support of Objection 
to Motion, filed. 


May 5 - Plaintiff's Statement of Genuine Issues and 
Material Facts, filed. 


May 17 - Order Denying Defendants' Motion for 
Summary Judgment (Judge Joseph J. McGarraghy), 
filed. 


1968 


February 15 - Defendant Virginia Lee Mason's Re- 
newal Motion for Summary Judgment, filed. 


February 15 - Defendants' Statement of Material 
Facts in Support of Motion, filed. 


March 12 - Plaintiff's Objection to Defendants' Re- 
newal Motion, filed. 


March 12 - Plaintiff's Affidavit in Support of Ob- 
jection, filed. 


March 12 - Plaintiff's Statement of Genuine Issues 
and Material Facts, filed. 


May 2 - Order of Judge George L. Hart, Jr., grant- 
ing Summary Judgment, filed. 


June 27 - Plaintiff's Motion for Clarification of 
Record for Appeal, filed. 


July 22 - Defendants' Opposition to Plaintiff's Mo- 
tion for Clarification, filed. 
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August 16 - Order Clarifying and Enlarging Rec- 
ord for Appeal (Judge Hart), filed. 


COMPLAINT 
(Defamation of Character, Libel and Slander) 


Complaint of Arthur McKamey, through his attor- 
ney, Manuel Auerbach, respectfully shows to the Court 
as follows: 


COUNT I 


1. That on or about October 11, 1965, plaintiff was 
apprised that sometime prior thereto, in an interview 
with agents of the Office of Naval Investigation, and 
others in the Navy Department, Government of the 
United States and with other persons outside of their 
official capacity to be concerned, in the District of 
Columbia, and Maryland defendant did falsely and 
maliciously, without cause or provocation, state that 
plaintiff had asked her to go out with him in approxi- 
mately 1949 while they were both married to other 
persons; that plaintiff called defendant at her office 
and at her home for the purpose of asking her to have 
dates with him; that on several occasions plaintiff 
would put his arms around defendant; that plaintiff 
would stop defendant and try to hug her; that plaintiff 
touched defendant on her arm and shoulder; that plain- 
tiff put his arms around defendant, that on one occa- 
sion plaintiff backed defendant up against a glass door, 
which was closed, and kissed her, which Lt. Gaudet 
observed, and that Lt. Gaudet broke it up; that plain- 
tiff forced defendant into a position of kissing; that 
plaintiff would stop defendant and try to hug her; that 
plaintiff reached out for defendant, maybe three or 
four times; defendant also said that "based upon my 
association with McKamey I do not feel that he would 
be suitable for access to classified information and 
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therefore I would not recommend him based on the 
above". That said statements, in same or similar 
words, were then and there wrongfully, maliciously 
and falsely made for the purpose of submitting this 
false information to other persons for the purpose 

of casting doubt upon the plaintiff's moral worth re- 
putation, character, integrity and ability to hold a sen- 
sitive position of employment with the United States 
Naval Research Laboratory. That the above slander- 
ous and false statements were also made wrongfully 
and maliciously on other occasions to other persons, 
not in connection with any official need to know any 
of the false and slanderous statements. 


2. That as a result of the said slanderous state- 
ments plaintiff has become nervous, has lost his em- 
ployment, has lost his retirement benefits until age 
62; and has been unable to work, has been distraught 
and lost a great deal of weight, and has suffered and 
will suffer great nervousness, mental anguish and 
bodily injury. That prior to the time said statements 
were made, plaintiff was in good health and enjoyed a 
wholesome family relationship. The said statements 
made by the defendant were wholly untrue and wrong- 
fully and maliciously made. 


3. That plaintiff, as the direct result of said state- 
ments, in addition to the foregoing nervousness, men- 
tal anguish and physical bodily injury, has been in- 
jured in his good reputation in the community in which 
he lives and among his friends, the employees, asso- 
ciates and all the personnel of the agency wherein he 
had heretofore been employed in his vocation from 
which he earned his livelihood. That such false and 
slanderous statements have been circulated amongst 
said people, who have changed their attitude toward 
him, and who have begun to doubt and question that he 
was a person of upright character, that he was moral- 
ly responsible, true to his wife, or that he was fit or 
had the qualifications required of a person in his im- 
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‘portant and sensitive position, which said slanderous 
remarks of the defendant wrongfully, maliciously and 
untruthfully imputed to plaintiff. 


4. That such injury to plaintiff's reputation as a 
result of said slanderous, malicious and untrue state- 
ments of defendant, has caused plaintiff to lose his 
position at the place where he was employed for ap- 
proximately 20 years and had always heretofore en- 
joyed an excellent reputation as to stability character 
and capability, and where he was employed at the time 
of the slander which has disabled him from returning 
to any employment, to his loss and damage. 


5. That plaintiff has a large circle of friends and 
business associates in the Metropolitan Washington 
area where he has been so maliciously slandered, and 
the damage to his good reputation and standing in his 
vocation where he has been known as a stable person 
of high morals, true to his wife, fit and qualified for 
his employment, has been irreparable, as a direct 
and proximate cause of said slanders by defendant. 

By reason of the foregoing premises, plaintiff has been 
damaged in the sum of $285,000.00. 


6. That by reason of the premises and the wrong- 
ful, untrue and slanderous statements aforesaid made 
by defendant of and concerning plaintiff, plaintiff asks 
for exemplary damages in the sum of $250,000.00. 


COUNT 


1. That on or about October I1, 1965, and at other 
times thereafter the defendant did proceed, without 
cause or provocation, in a hearing conducted under 
the direction of the Director, United States Naval Re- 
search Laboratory, in plaintiff's presence and in the 
presence of members of the Committee, plaintiff's at- 
torney, and a public stenographer, under oath, to 
wrongfully, maliciously and falsely state, andonother 
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occasions and to other persons presently unknown, 
that plaintiff had asked her to go out with him in 1949 
while they were both married to other persons; that 
he called defendant at her office and at her home for 
the purpose of asking her to have dates with plaintiff; 
that on several occasions plaintiff would put his arms 
around her; that on one occasion while the door was 
closed, plaintiff kissed defendant, which incident Lt. 
Gaudet observed; that plaintiff would stop defendant 
and try to hug her; that plaintiff reached out for de- 
fendant maybe three or four times; that plaintiff 
touched defendant on the arm and shoulder; that plain- 
tiff had his arms around defendant; that plaintiff back- 
ed defendant up against a glass door; that Lt. Gaudet 
broke it up; that plaintiff forced defendant into a posi- 
tion of kissing; that based upon defendant's associa- 
tion with McKamey she did not feel that plaintiff would 
be suitable for access to classified information and 
therefore defendant would not recommend plaintiff 
based on the above. That said false statements, in 
same or similar words, were then and there wrong- 
fully and maliciously made and became a part of an 
administrative transcript which became a writing and 
has continued in publication and has been republished 
as a libel on numerous occasions. That the above 
slanderous and false statements were also made 
wrongfully and maliciously on other occasions to other 
persons, not in connection with any official need to 
know any of the false and slanderous statements. 


2. That as a result of the said malicious false 
and slanderous statements, plaintiff has become ner- 
vous, has lost his employment, has lost his retire- 
ment benefits until age 62, has been unable to work, 
has been distraught and lost a great deal of weight, 
and has suffered and will suffer great nervousness, 
mental anguish and bodily injury. That prior to the 
time said statements were made, plaintiff was in 
good health and enjoyed a wholesome family relation- 
ship, and that said statements made by the defendant 
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were wholly untrue and wrongfully and maliciously 
made. 


3. That plaintiff, as the direct result of said false 
statements, in addition to the foregoing nervousness, 
mental anguish and physical bodily injury, has been 
injured in his good reputation in the community in 
which he lives and among his friends, the employees, 
associates and all the persomnel of the agency where- 
in he had heretofore been employed in his vocation 
from which he earned his livelihood. That such false 
and slanderous statements have been circulated 
amongst said people, who have changed their attitude 
toward him, and who have begun to doubt and question 
that he was a person of upright character, that he was 
morally responsible and that he was true to his wife, 
or that he was fit or had the qualifications required 
of a person in his important and sensitive position, 
which said slanderous remarks of the defendant 
wrongfully, maliciously and untruthfully imputed to 
plaintiff. 


4. That such injury to plaintiff's reputation as a 
result of said slanderous, malicious and untrue state- 
ments of defendant has caused plaintiff to lose his 
position at the place where he was employed for ap- 
proximately 20 years and where he was employed at 
the time of the slander and has disabled him from re- 
turning to any employment, to his loss and damage. 


5. That plaintiff has a large circle of friends, fel- 
low employees and business associates in the Metro- 
politan Washington area where he has been so mali- 
ciously and falsely slandered, and the damage to his 
good character, reputation and standing in his voca- 
tion where he has been known as a person of stability, 
high morals, true to his wife, fit and qualified for his 
employment, has been irreparable, as a direct and 
proximate cause of said slanders by defendant. By 
reason of the foregoing premises, plaintiff has been 
damaged in the sum of $285,000.00. 
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6. That by reason of the premises and the wrong- 
ful, untrue, malicious and slanderous statements 
aforesaid made by defendant of and concerning plain- 
tiff, plaintiff asks for exemplary damages in the sum 
of $250,000.00. 


COUNT I 


I. That on or about October 11, 1965, plaintiff was 
apprised that on September 3, 1965, defendant mali- 
ciously prepared and composed of and concerning 
plaintiff, a certain writing, to wit: a statement, which 
she submitted to representatives of the Naval Re- 
search Laboratory. That said writing contained the fol- 
lowing malicious, false and defamatory matters, to wit: 
"McKamey asked me to go out with him on a date"; 
that "However, he continued to be persistent in annoy- 
ing me inthe office as well as calling meatmy home"; 
that "He persisted to annoy me and on several occa- 
sions he maneuvered me in a position where he forced 
his intentions on me and kissed me"; that ''On one of 
these occasions, he had me pressed against a glass 
door and kissed me. Apparently Lt. Gaudet observed 
this and came in and broke it up"; that "Even though 
I lived only 2 blocks away from him, I refused to ride 
to and from work with him because I did not trust 
him, and I was afraid he would attempt to make fur- 
ther advances"; that "I reported the incident to Lt. 
Gaudet and asked him for a transfer. Although I was 
satisfied with my job, I asked for a transfer to avoid 
further trouble."; that "Each time Mr. McKamey tried 
to kiss me it was during working hours and in his of- 
fice"; that "Based on my association with McKamey, 

I do not feel that he would be suitable for access to 
classified information; therefore, I would not recom- 
mend him based on the above." That said defamatory 
matter was delivered to a representative of the Naval 
Research Laboratory to be read by agents and repre- 
sentatives of the United States Government, in the 
Naval Research Laboratory and other offices of the 
Department of the Navy and the Civil Service Com- 
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mission. That pursuant to defendant's malicious in- 
tent said writing was read by a large number of agents 
and representatives of the United States Government 
in the said agencies; that on or about October I1, 1965, 
said writing was introduced into a hearing at the 
United States Naval Research Laboratory; that said 
writing is a part of the record of evidence submitted 
to the Director, United States Naval Research Labor- 
atory, thereafter to Chief of Naval Research, and 
thereafter to the United States Civil Service Commis- 
sion; that said libel is continuous up to the present 
time. That the above libelous and slanderous and 
false statements were also read by other persons. A 
copy of said writing is attached hereto and made a 
part hereof, designated Exhibit "A". Similar libels 
are given and published to other agents or employ- 
ees of the Government. 


2. That the defendant in making said communica- 
tions did intend it to mean that the plaintiff was a per- 
son with an amorous disposition, untrue to his wife, im- 
moral and not of upright character; and that plaintiff 
had kissed the defendant; and that plaintiff had tried 
to kiss the defendant; that plaintiff had embraced de- 
fendant and that he had touched her person in an im- 
proper and harassing manner; that he had solicited 
defendant for dates; that plaintiff persisted in annoy- 
ing her in the office as well as calling her at her 
home; that as a result of plaintiff's actions, defend- 
ant asked for a transfer from her job; that plaintiff 
cannot be trusted; that plaintiff is not suitable for 
access to classified information. That the said per- 
sons in the Naval Research Laboratory, United States 
Department of the Navy and the Civil Service Com- 
mission and other persons to whom said defamatory 
matter was communicated as aforesaid, understood 
said words to have said meaning. 


3. That the said defamatory matter communicated 
as aforesaid, did, and was calculated to cause great 
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injury to plaintiff's character, reputation, and good 
standing in that they resulted in official charges be- 
ing brought against plaintiff by his employer, the 
Naval Research Laboratory, Department of the Navy, 
Government of the United States, and that as a direct 
result thereof his employment with the Government 
was terminated. 


4, That at the time of the said defamatory publi- 
cation defendant knew that said words were untrue. 
That in making said defamatory publication defend- 
ant acted with malice toward plaintiff. 


5. That plaintiff has always enjoyed a good repu- 
tation for honesty, high morals, uprightness of char- 
acter, truthfulness, and as a good husband; that plain- 
tiff was heretofore employed as the Chief of Police at 
the Naval Research Laboratory, and has gone through 
numerous clearances required of the sensitive posi- 
tion that he occupied in a sensitive agency. 


6. That as a result of the said false, malicious, 
defamatory matter, plaintiff has become nervous, has 
lost his employment, has lost his retirement benefits 
until age 62; has been unable to work; has been dis- 
traught and lost a great deal of weight, and has suf- 
fered and will suffer great nervousness, mental an- 
guish and bodily injury. That prior to the time said 
statements were made, plaintiff was in good health 
and enjoyed a wholesome family relationship. The 
said malicious, defamatory matter communicated and 
published by the defendant were wholly untrue and 
wrongfully and maliciously made. 


7. That plaintiff, as the direct result of said false 
published defamatory communications, in addition to 
the foregoing nervousness, mental anguish and physi- 
cal bodily injury, has been injured in his good char- 
acter and reputation in the community in which he 
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lives and among his friends, the employees, associa- 
tes and all the personnel of the agency wherein he had 
heretofore been employed in his vocation and from 
which he earned his livelihood. That such false, mali- 
cious, defamatory matter has been circulated amongst 
said people, who have changed their attitude toward 
him, and who have begun to doubt and question that he 
was a person of upright character and reputation; that 
he was stable, morally responsible and true to his 
wife, and that he was fit or had the qualifications re- 
quired of a person in his important and sensitive po- 
sition, which said defamatory remarks of the defend- 
ant wrongfully, maliciously and untruthfully imputed 
to plaintiff. 


8. That such injury to plaintiff's standing and re- 
putation as a result of the publications of said defa- 
matory, malicious and untrue matter by defendant 
has caused plaintiff to lose his position at the place 
where he was employed for approximately 20 years 
and where he was employed at the time of the libel, 
and has disabled him from returning to any employ- 


ment, to his loss and damage. 


9. That plaintiff has a large circle of friends, fel- 
low employees and business associates in the Metro- 
politan Washington area where he has been so mali- 
ciously defamed, and the damage to his good reputa- 
tion and standing in his vocation where he has been 
known as a stable person of high morals, true to his 
wife, fit and qualified for his employment, has been 
irreparable, as a direct and proximate cause of said 
libel by defendant. By reason of the foregoing prem- 
ises, plaintiff has been damaged in the sum of $285,- 
000.00. 


10. That by reason of the premises and the mali- 
cious, wrongful, untrue and defamatory publications 
aforesaid, made by defendant of and concerning plain- 
tiff, plaintiff asks for exemplary damages in the sum 
of $250,000.00. 
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WHEREFORE, the plaintiff herein prays: 


Il. That hebe awarded damages against the defend- 
ant in the sum of $285,000.00. 


2. That he be awarded punitive damages in the 
amount of $250,000.00. 


3. That he be awarded a reasonable attorney's 
fee and costs. 


4. And for such other relief as to the Court may 
seem meet and proper. 


Manuel Auerbach 
Attorney for Plaintiff 


JURY DEMAND 
Plaintiff demands trial by jury on all issues. 


Manuel Auerbach 
Attorney for Plaintiff 


[Filed Dec. 8, 1966] 
ANSWER 


First Defense 


The complaint fails to state a claim upon which re- 
lief can be granted. 


Second Defense 


The defendant answers the individual paragraphs of 
the complaint as follows: 


Count I, para. Ll. Defendant admits that she fur- 
nished statements relating to plaintiff but only at the 
request of the Office of Naval Intelligence agents in 
the course of an investigation and in the course of 
her employment. She denies all remaining allega- 
tions in the paragraph. 


Count I, para. 2. Denied. 
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Count I, para. 3. Denied. 
Count I, para. 4. Denied. 
Count I, para. 5. Denied. 
Count I, para. 6. Denied. 


Count II, para. 1. Defendant admits that she did at 
the request of the Director, Naval Research Labora- 
tory, appear as a sworn witness in a hearing on plain- 
tiff's removal. 


Defendant denies all remaining allegations contained 
in Count Il, paragraph 1. 


Count I, para. 2. Denied. 
Count II, para. 3. Denied. 
Count Il, para. 4. Denied. 
Count II, para. 5. Denied. 
Count II, para. 6. Denied, 


Count III, para. 1. Defendant admits that on Sep- 
tember 3, 1965, she prepared a sworn statement con- 
taining certain information about plaintiff at the offi- 
cial request of a representative of the Director, U.S. 
Naval Research Laboratory. Defendant denies all re- 
maining allegations contained in Count III, paragraph 
I of the complaint. 


Count II, para. 2. Denied. 
Count Il, para. 3. Denied. 
Count Il, para. 4. Denied. 
Count Il, para. 5. Denied. 
Count II, para. 6. Denied. 
Count II, para. 7. Denied. 
Count II, para. 8. Denied. 
Count III, para. 9. Denied. 
Count I, para. 10. Denied. 
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Third Defense 


The defendant asserts that the alleged defamatory 
statements are absolutely privileged. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ E. Grey Lewis 
Assistant United States 
Attorney 


[Certificate of Service Omitted in Printing] 


[Filed Mar. 28, 1967] 


DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 


Come now the defendants by their attorney, the 
United States Attorney for the District of Columbia, 
and move this Court for summary judgment on the 
ground that there is no issue as to any fact, and de- 
fendants are entitled to judgment as a matter of law. 


Incorporated herein and made a part hereof by at- 
tachment are the relating certified administrative rec- 
ords of the U.S. Naval Research Laboratory, affida- 
vits of Captain T.B. Owen, Director, Naval Research 
Laboratory, Washington, D.C., Dr. Leland A. DePue, 
an employee of the U.S. Naval Research Laboratory 
and its management representative in the discipline 
case involving plaintiff, and affidavits of defendants. 


In support hereof, defendants submit a statement 
of material facts and a memorandum of points and au- 
thorities. 


/s/ David G. Bress 
United States Attorney 


15 


/s/ Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ E. Grey Lewis 
Assistant United States 
Attorney 


[Certificate of Service Omitted in Printing] 


[Filed Mar. 28, 1967] 


DEFENDANT'S STATEMENT OF 
MATERIAL FACTS IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


This is an action for defamation of character, libel 
and slander based on oral andwritten statements made 
by the defendants relating to the official removal ac- 
tion initiated against plaintiff by the U.S. Naval Re- 
search Laboratory, Washington, D.C. No factual is- 
sues are presented for judicial trial dehors the certi- 
fied administrative records of the U.S. Naval Re- 
search Laboratory, affidavits of Captain T. B. Owen, 
Director, Naval Research Laboratory, Washington, 
D.C., Dr. Leland A. DePue, an employee of the U.S. 
Naval Research Laboratory and its management rep- 
resentative in the discipline case involving plaintiff, 
and affidavits of defendants, incorporated into defend- 
ants' motion for summary judgment. 


While there are here no factual issues triable by 
the Court, we are — for the Court's convenience 
and in general conformity with Local Rule 9(h) — 
submitting the following as a "fair summary" of all 
the material facts in the case as reflected in the 
aforementioned documents. 


The Material Facts 


I. Plaintiff in the above-captioned case was re- 
moved from his employment with the U.S. Naval Re- 
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search Laboratory, Washington, D.C., as Supervisor 
of Physical Security on December 27, 1965. 


2. Defendants were at the time of the alleged torts 
employees of the U.S. Naval Research Laboratory who 
presented evidence which, among other evidence, led 
to the decision by the Laboratory's management to ef- 
fect plaintiff's removal. 


8. All of plaintiff's allegations relate to writ- 
ten and oral statements of defendants made at the re- 
quest of or direction of officials of the Department of 
the Navy and the U.S. Civil Service Commission. 


4, During July of 1965 T. B. Owen, Captain, USN, 
the Director of the U.S. Naval Research Laboratory, 
appointed Dr. Leland A. DePue to act as management's 
representative in the discipline case involving plain- 
tiff under the authority contained in Navy Civilian Per- 
sonnel Instruction 750 (Government's Exhibit A), and 
NAVEXOS P-2258, How to Conduct a Hearing (Gov- 
ernment Exhibit B). Captain Owen specifically direct- 
ed Dr. DePue to interview, obtain statements and call 


defendants as witnesses in the subsequently held hear- 
ing on the removal of plaintiff. (See affidavit of Cap- 
tain Owen, USN, Government Exhibit C). 


5. In September of 1965 Dr. Leland A. DePue, 
acting as management's representative by appoint- 
ment of Captain T. B. Owen, Director, Naval Re- 
search Laboratory in the discipline case involving 
plaintiff, asked defendants to execute affidavits con- 
cerning their knowledge of the conduct of plaintiff and 
to also appear as witnesses at the scheduled hearing. 
(See affidavit of Leland A. DePue, Government Ex- 
hibit D.) 


6. During duty hours at the Naval Research Lab- 
oratory in September, 1965, defendants prepared 
sworn and notarized statements concerning their 
knowledge of the office conduct of plaintiff at the 
direction of Dr. Leland A. DePue. Copies of defend- 
ants' statements are attached to plaintiff's complaints, 
and also included in defendants' motion as Government 
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Exhibit E. (See also affidavits of defendants, Govern- 
ment Exhibit F.) 


7. These statements became exhibits in the Navy 
hearing begun October 11, 1965 and thus, as part of 
the official record, became a part of the U.S. Civil 
Service Commission hearing begun March 28, 1966. 


8. Defendants have sworn that these statements 
are true and correct to the best of their knowledge. 
They contain the defendants' basic comments about 
plaintiff's conduct and were the basis of some of the 
charges in the notice of removal of plaintiff. 


9. From October I1 through November 5, 1965 the 
U.S. Naval Research Laboratory conducted a hearing 
concerning the removal of plaintiff. Defendants were 
directed in September of 1965 by Dr. L. A. DePue, 
acting for the Director, Naval Research Laboratory 
to appear as witnesses in such proceedings (Govern- 
ment Exhibit F), which they did. 


10. This testimony, reported in the official trans- 


script (Government Exhibit G),1 is a part of the of- 
ficial record of the action leading to the removal of 
plaintiff from his position at the U.S, Naval Research 
Laboratory. As an official record, it became a part 
of the U.S. Civil Service Commission's records in 
connection with its review of plaintiff's removal. 


Il. Plaintiff instituted the present litigation on 
October 10, 1966 seeking damages for defamation of 
character, libel and slander based on oral and writ- 
ten statements made by the defendants relating to the 


lBecause of its bulk, this exhibit cannot be repro- 
duced for serving copies. The original record is filed 
with the Court. 


18 


official removal action initiated against plaintiff by 
the Naval Research Laboratory. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ E. Grey Lewis 
Assistant United States 
Attorney 


[Filed March 28, 1967] 


[Exhibit No. C] 
AFFIDAVIT OF T. B, OWEN, CAPTAIN, USN 
T. B. OWEN being first duly sworn, deposes and 


says that: 


1. Iam the Director of the U. S. Naval Research 
Laboratory and have been since January 1965. 


2. During July 1965 I appointed Dr. Leland A. De- 
Pue to act as management's representative in the dis- 
cipline case involving Mr. Arthur McKamey. In con- 
nection with his responsibilities as management's 
representative, I directed that he interview and ob- 
tain statements from all witnesses who had knowl- 
edge of the conduct of Mr. McKamey. 


3. Specifically, he was directed to interview, ob- 
tain statements, and call as witnesses in the subse- 
quently held hearing on the removal of Mr. McKamey, 
the following employees of the U.S. Naval Research 
Laboratory: 


Mrs. Dolores K. Beavers 
Mrs. Margaret H. Munro 
Mrs. Virginia Lee Mason 
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Mr. Eugene R. Dancico 
Mr. John S. Bonaiuto 


4, My authority for appointing Dr. DePue as man-~ 
agement's representative and my authority for direct- 
ing that he obtain the necessary witnesses is contained 
in Navy Civilian Personnel Instruction 750 and NAV- 
EXOS P-2258, How to Conduct a Hearing. Certified 
copies of these regulations are attached hereto. 

/s/ T. B. Owen 
Captain, USN 


Subscribed and sworn to before me this 16th day 
of December, 1966. 


/s/ Margaret M. Canfield 
Notary Public 
for the District of 
Columbia 


My commission expires 14 March 1969. 


[Filed March 28, 1967] 
[Exhibit No. D] 
AFFIDAVIT OF LELAND A, DEPUE 


LELAND A. DePUE being first duly sworn, de- 
poses and says that: 


I. Ihave been employed by the Naval Research 
Laboratory since March 4, 1946. 


2. During July 1965 at the Naval Research Lab- 
oratory, I was appointed by CAPTAIN T. B. Owen, 
Director, Naval Research Laboratory, to act as 
management's representative in the discipline case 
involving Mr. Arthur McKamey. 


3. In September 1965, since I was aware that they 
had knowledge applicable to the case, I asked Mrs. 
Dolores K. Beavers, Mrs. Margaret H. Munro, Mrs. 
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Virginia Lee Mason, Mr. Eugene R. Dancico and Mr. 
John S. Bonaiuto to execute affidavits concerning their 
knowledge of the conduct of Arthur McKamey and to 
also appear as witnesses at the scheduled hearing. 


/s/ Leland A. DePue 


Subscribed and sworn to before me this 5th day 
of December, 1966. 


/s/ Margaret M. Canfield 
Notary Public 
for the District of 
Columbia 


[Filed March 28, 1967] 
[Exhibit E] 


STATEMENT OF DEFENDANT 
VIRGINIA LEE MASON 


I, Virginia Lee Mason, civilian presently residing 
at 8800 Bradmoor Drive, Bethesda, Maryland, make 
the following voluntary statement to assist in what I 
understand is an official investigation concerning Ar- 
thur McKamey and do so without any threats having 
been made against me or any promises extended to 
me. 


I was born on 17 January 1924 at Washington, D.C., 
and am presently employed as a GS-6 at the U.S. Naval 
Research Laboratory. 


I was employed in the Security Office, U.S. Naval 
Research Laboratory, in approximately 1949 asa 
receptionist. Lt. Gaudet, who was my supervisor 
at the time, was also the Security Officer. The Chief 
of Police, Arthur McKamey, had an office across the 
hall from mine. At times I was called upon by Mc- 
Kamey to do clerical work for him. After being there 
a short period of time, McKamey asked me to go out 
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with him on a date. I refused as both McKamey and 
myself were married at the time. However, he con- 
tinued to be persistent in annoying me in the office as 
well as calling me at my home. He persisted to annoy 
me and on several occasions he maneuvered me in a 
position where he forced his intentions on me and kis- 
sed me, 


On one of these occasions, he had me pressed 
against a glass door and kissed me. Apparently Lt. 
Gaudet observed this and came in and broke it up. 

At no time did McKamey molest me or attempt to be 
intimate with me. I was afraid to tell my husband 
what McKamey was doing as my husband is very jeal- 
ous and I did not know what would happen. Even though 
I lived only 2 blocks away from him, I refused to ride 
to and from work with him because Idid not trust him, 
and I was afraid he would attempt to make further ad- 
vances. 


I reported the incident to Lt. Gaudet and asked for 
a transfer. Although I was satisfied with my job, I 
asked for a transfer to avoid further trouble. 


Each time Mr. McKamey tried to kiss me it was 
during working hours and in his office. McKamey 
is still employed as Chief of Police at the U. S. Naval 
Research Laboratory. 


To the best of my knowledge, none of my actions 
were suggestive to entice McKamey to make impro- 
per advances toward me. Based on my association 
with McKamey, I do not feel that he would be suitable 
for access to classified information; therefore, I 
would not recommend him based on the above. 


I'm willing to testify to the above information at an 
administrative investigation. 


I have read the above statement, initialed the cor- 
rections, and state that it is true and correct to the 
best of my knowledge. 


/s/ Virginia Lee Mason 


City of Washington 
District of Columbia ‘SS 


Subscribed and sworn to before me this 3rd day of 
September 1965. 
/s/ Margaret A. Canfield 
Notary Public 


My commission expires March I, 1969. 


Subscribed and sworn to before me this 2nd day of 
December, 1966. 


/s/ Margaret M. Canfield 


[Filed March 28, 1967] 
[Exhibit No. F] 
AFFIDAVIT OF VIRGINIA LEE MASON 


VIRGINIA LEE MASON being first duly sworn, de- 
poses and says that: 


I, Ihave been employed by the Naval Research 
Laboratory since 1947. 


2. During duty hours at the Naval Research Lab- 
oratory in December, 1964, I was contacted by an of- 
ficial who identified himself as an agent of the Office 
of Naval Intelligence and who requested that I answer 
certain questions about the conduct of the job of Ar- 
thur McKamey. I complied with his request. 


3. In September, 1965, Dr. L. A. DePue, acting 
for the Director, Naval Research Laboratory, direct- 
ed me to appear as a witness at the hearing concern- 
ing the removal of Mr. McKamey. This hearing be- 
gan on October 11, 1965. I complied with his direc- 
tion. 


4. During duty hours at the Naval Research Lab- 
oratory on September 3, 1965, I prepared a sworn and 
notarized statement concerning my knowledge of the 
office conduct of Arthur McKamey at the direction of 
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Dr. DePue, acting for the Director, Naval Research 
Laboratory. 


/s/ Virginia L. Mason 
Subscribed and sworn to before me this 2nd day of 
December, 1966. 


/s/ Margaret M. Canfield 
Notary Public 
for the District of 
Columbia 


[Filed May 2, 1967] 


PLAINTIFF'S OBJECTION TO 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 


Comes now the plaintiff by his attorneys, McCart, 
Sutphin and Auerbach by Manuel Auerbach and Rob- 


ert F. Sutphin, and moves that defendants' Motion for 
Summary Judgment be denied for the following rea- 
sons: 


Il. There is a substantial issue as to the facts and 
the law. 


2. The defendants are not entitled to judgment as 
a matter of law. 


3. The defendants have failed to establish that 
they are entitled to the defense of absolute immunity 
within the scope of their employment. 


4. The plaintiff has set forth material, factual 
matter and law constituting a prima facie case which 
controverts defendants' facts and law. 


5. The defendants were acting in excess and abuse 
of their offices at the time of the utterances and pub- 
lication of the defamatory matter and in violation of 
law and regulation. 


6. The plaintiff is entitled to a trial of all the is- 
sues and matter. 
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7. For such other reasons as the plaintiff may in- 
troduce at a hearing on the motion, and as the Court 
may deem meet and proper. 


Incorporated and made a part hereof by attach- 
ment are plaintiff's affidavit together with attached 
Plaintiff's Exhibits A, B, and C, and Plaintiff's Memo- 
randum of Points and Authorities in Opposition to De- 
fendants' Motion For Summary Judgment. 


WHEREFORE plaintiff moves that Defendants' Mo- 
tion For Summary Judgment be denied. 


McCart, Sutphin and 
Auerbach 


By */s/ Manuel Auerbach 


BY:/5/ Robert F. Sutphin 
[Certificate of Service Omitted in Printing] 


[Filed May 2, 1967] 
AFFIDAVIT OF ARTHUR McKAMEY 
DISTRICT OF COLUMBIA, ss: 


I, ARTHUR McKAMEY, being first duly sworn un- 
der oath, depose and say, that: 


I. Iam the plaintiff in the instant cases and reside 
at 9412 Livingston Road, S.E., Oxon Hill, Maryland, 
and prior to the time of defendants' slanderous utter- 
ances and publications, I was a GS-9 Security Spe- 
cialist and Chief of Security Police at the Naval Re- 
search Laboratory. 


2. Ihave absolutely and unequivocally denied each 
and every charge made against me by the Naval Re- 
search Laboratory in its removal proceedings based 
upon alleged misconduct on my part, and hereby again 
deny, and affirm again my denial, of these charges. 
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3. Each and every allegation which I have made 
about defendants is absolutely true. 


4, Each and every slanderous allegation which I 
have attributed to the defendants in my Complaints, 
was maliciously made by them and I deny that any 
of the oral statements or publications which have 
been made by the defendants are true in fact or sub- 
stance. 


5. The defendants knowingly made these false, 
slanderous statements without ascertaining that they 
were in fact true, and in reckless and total disregard 
of my private rights. 


6. Asa result of the defendants' false accusations, 
testimonies, publications and information about my 
alleged misconduct, I lost my job on December 27, 
1965, 


7. During the course of the administrative pro- 
ceedings I have successfully refuted all of the orig- 
inal charges and amended charges against me, ex- 


cept for four items which are presently under con- 
sideration by the Civil Service Commission. Attached 
hereto and made a part hereof are the following ex- 
hibits: 


A. Photostatic copy of the decision of the Civil 
Service Commission, Board of Review, 
dated November 16, 1966, and addressed 
to me. 


. Photostatic copy of my appeal to Honor- 
able John W. Macy, Jr., United States 
Civil Service Commission, dated Decem- 
ber 13, 1966. 


Photostatic copy of letter dated Decem- 
ber 16, 1966, addressed to me by William 
P. Bersak, Chairman, Board of Appeals 
and Review, United States Civil Service 
Commission. 


26 


8. I know each of the defenants herein and their job 
and position at the Naval Research Laboratory, and 
know that none of them are connected with personnel 
matters which are a part of their position as far as 
my job and my conduct is concerned, and know that 
they were not acting within their official capacities 
when they made the false defamatory utterances and 
publications about me. 


9. Ihave read the Statement of Points and Author- 
ities prepared by my attorneys, and have read the 
pertinent parts of the Constitution, United States 
Code Annotated and District Code sections cited, to- 
gether with the NCPI 750, Sec. 2-5, and have per- 
sonal knowledge that the acts of the defendants were 
in violation of the law, the rules and regulations, and 
in deprivation of my private rights. 


10. Many of these false defamatory utterances oc- 
curred before the Director of Naval Research Labora- 
tory was even made aware of the existence of the al- 
legations of any alleged misconduct on my part. 


Il. Upon the request of defendants Munro and Bea- 
vers, Warren Poe, not an employee of the Naval Re- 
search Laboratory and not in a position of supervi- 
sion and command, took the false slanderous infor- 
mation furnished by defendants Munro and Beavers, 
to the Office of Naval Intelligence, who informed him 
that there was pending a routine background investi- 
gation on me. This routine investigation was broad- 
ened into an effort to secure evidence to back up the 
false slanderous information about my alleged mis- 
conduct which was furnished by defendants Munro and 
Beavers origianlly to Mr. Poe. 


12. Defendant Munro uttered false slanderous 
_ Statements about me to Ray Kauffman and his wife, 
outside of the Naval Research Laboratory and not 
during working hours and not in connection with her 
official duties. 


13. It is my belief that the defendants actions may 
have been motivated by personal revenge because of 
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information they were afraid I had obtained in the 
course and conduct of my official position and inves- 
tigations. 


14, I was present at all hearings and heard the 
defendants make unfounded and false statements about 
me, in reckless disregard of the truth of the accusa- 
tions and with intent to cause me to lose my position 
at the Naval Research Laboratory. 


15. In accordance with the custom of the Naval Re- 
search Laboratory, the defendants were not charged 
with leave when they were absent to testify and give 
false information concerning my alleged misconduct, 
but, they were not engaged in the normal or custom- 
ary duty required of their position when they gave 
false information and testimony. i 


16. The sworn statements of defendants were in- 
troduced into the hearing over the objections of my 
attorney, at which time I first became aware of the 
existence of such statements. 


17. Prior to the introduction of defendants' sworn 
statements at the hearings, I had never been shown 
any statements of any kind although I continually re- 
quested such information from the time I was pre- 
sented with the original statement of charges on July 
29, 1965. 


18. Iam aware that it is general knowledge that 
persons who serve in positions similar to my official 
position are often the subject of unfounded accusa- 
tions by reason of recrimination. 


19, Ihave been employed in a civil capacity at the 
Naval Research Laboratory from 1946 to the time of 
my discharge, and during all this time my superiors 
and fellow employees had the highest regard for me, 
as a person and for my professional ability in my job, 
as the result of which I always received commenda- 
tions and superior and outstanding efficiency ratings. 


28 


20. Prior to my employment as a civil employee 
at the Department of the Navy I honorably served six 
years in the United States Navy. 


I have personal knowledge of the foregoing and of 
all the information pertaining to the allegations in the 
Complaints, and I hereby swear and affirm that Iam 
making the foregoing statement of my own personal 
knowledge. 


-/s/ Arthur McKamey 


Subscribed and sworn to before me this 2nd day 
of May, 1967, by the above named ARTHUR Mc- 
KAMEY, known by me to be the person named as the 
affiant in the above affidavit. 


/s/ Sylvia Sawyer 
Notary Public 
District of Columbia 


My commission expires December 14, 1968. 


[Filed May 5, 1967] 


PLAINTIFF'S STATEMENT OF GENUINE 
ISSUES AND MATERIAL FACTS IN OPPO- 
SITION TO DEFENDANTS! MOTION FOR 
SUMMARY JUDGMENT 


This is an action for defamation of character, 
libel and slander based on oral and written statements 
made by the defendants outside of any investigation 
and prior to an official investigation and also on state- 
ments made during investigation and during hearings 
relating to the official removal action initiated against 
plaintiff by the United States Naval Research Labora- 
tory, Washington, D.C. The defendants have present- 
ed no factual issues for judicial trial other than the 
certified administrative records of the transcript of 
the hearing at the United States Naval Research Lab- 
oratory, affidavits of Captain T. B. Owen, Director, 
Naval Research Laboratory, Washington, D.C., and 


29 


Dr. Leland A. DePue, an employee of the United States 
Naval Research Laboratory and its management rep- 
resentative in the discipline case involving plaintiff, 
and affidavits of defendants, incorporated into defend- 
ants' motion for summary judgment; which plaintiff 
alleges are not proper for introduction into these pro- 
ceedings. Defendants have not presented the admin- 
istrative record in its entirety, including correspond- 
ence. Nor have they presented the administrative 
record or transcript ofthe hearing atthe United States 
Civil Service Commission. Plaintiff was prevented 
by this Court, upon defendants' Motion, from adducing 
additional facts which plaintiff intended to secure from 
Captain T. B. Owen at a deposition. 


Plaintiff alleges that there are here legal issues 
and genuine factual issues triable by the Court; we 
are — for the Court's convenience and in general 
conformity with Local Rule 9(h) — submitting the 
following as a "fair summary" of all the law, mate- 
rial facts and genuine issues in the case as reflected 
in the aforementioned documents, particularly in the 
record of the administrative hearings held at the 
United States Naval Research Laboratory, and also in 
the administrative records of the Naval Research Lab- 
oratory and Civil Service Commission and the trans- 
cript of the hearing before the Civil Service Commis- 
sion. The plaintiff contends that it was not within the 
authority of the Director, Naval Research Laboratory 
to delegate his probable immunity to the defendants 
under the circumstances in the instant cases. The 
plaintiff has submitted material factual issues and 
questions of law which entitle him to trial herein. The 
defendants are not entitled to Summary Judgment as a 
matter of law within the requirements of Rule 56, 
Federal Rules of Civil Procedure. 


THE MATERIAL FACTS AND 
GENUINE ISSUES 


1. Plaintiff in the above-captioned case was re- 
moved from his employment with the United States 
Naval Research Laboratory, Washington, D.C., as 
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Supervisor of Physical Security, also known as GS 9, 
Security Specialist and Chief of Security Police, on 
December 27, 1965. 


2. Defendants were, at the time of the alleged 
torts, employees of the United States Naval Research 
Laboratory who maliciously and knowingly made false 
statements both outside the course and conduct of the 
hearings, during the investigations and at the hearings 
which led to the decision by the Laboratory's manage- 
ment to effect plaintiff's removal. 


3. Plaintiff denies defendants' allegations that all 
of plaintiff's allegations relate to written and oral 
statements of defendants made at the request of or 
direction of officials of the Department of the Navy 
and the United States Civil Service Commission. Gov- 
ernment officials could not possibly direct or request 
defendants to make false statements. Numerous false 
defamatory remarks were made outside of the course 
and conduct of the investigation and hearings and with- 
out the knowledge of the Director, Naval Research Lab- 
oratory. Plaintiff contends that defendants were not 
acting within the scope of their employment when they 
libeled and slandered plaintiff. From the time the 
letter or statement of charges was presented to plain- 
tiff on July 29, 1965, and up to the date of the first ad- 
ministrative hearing, plaintiff continuously asked to 
see if the charges were based on sworn affidavits, but 
was never shown any. 


4, Plaintiff is informed that during July of 1965, 
T.B. Owen, Captain, USN, the Director of the United 
States Naval Research Laboratory, appointed Dr. Le- 
land A. DePue to act as management's representative 
in the discipline case involving plaintiff under the au- 
thority contained in Navy Civilian Personnel Instruc- 
tion 750 (Government's Exhibit A), and NAVEXOS P- 
2258, How to Conduct a Hearing (Government Exhibit 
B). Defendants claim that Captain Owen specifically 
directed Dr. DePue to interview, obtain statements 
and call defendants as witnesses in the subsequently 
held hearing on the removal of plaintiff. (See Affida- 
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vit of Captain Owen, USN, Government Exhibit C). 
This affidavit was never introduced or produced un- 
til March 28, 1967, after plaintiff subpoenaed Captain 
Owen for a deposition. On March 28, 1967, defend- 
ants filed a Motion for Summary Judgment; and Mo- 
tion for Protective Order and to Stay Discovery, 
which was granted. 


5. Plaintiff is informed that in September of 1965, 
Dr. Leland A. DePue asked defendants to execute 
statements under oath concerning their previously 
made statements and their alleged knowledge of the 
misconduct of plaintiff and: to also appear as witnes- 
ses at the scheduled hearing. (See affidavit of Leland 
A. DePue, Government Exhibit D). Plaintiff contends 
that all the statements of these defendants are abso- 
lute falsehoods and were knowingly made as such with 
reckless disregard of the truth, without foundation in 
fact, and with intent to harm the plaintiff. Much of 
the defamatory content was not within the personal 
knowledge of the defendants to the alleged facts sworn 
to as the "best of their knowledge" and contained in 
the false statements, and not sworn to as their per- 
sonal knowledge. This unfounded and false informa- 
tion was nevertheless used by the Government as fact. 


6. Defendants' affidavits and statements introduced 
as Government Exhibit F became exhibits in the Navy 
hearing begun October 11, 1965, over plaintiff's objec- 
tions and thus, as part of the official record, became 
a part of the United States Civil Commission hearing 
begun March 28, 1966. Much of the statements are 
not relevant and are based on rumor, gossip and hear- 
say. 


7. Defendants have not sworn that these statements 
are true and correct to their personal knowledge as 
required under Rule 56(e) Federal Rules Civil Proce- 
dure. These false statements contain the defendants' 
basic comments about plaintiff's alleged misconduct 
and were the basis of the statement of the charges and 
the proceedings which resulted in plaintiff's removal 
from his employment with the Government. However, 
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in each statement there is matter that is not relevant 
to the charges. The defendants’ statements sworn to 
in September 1965 are full of hearsay and rumor and 
are not admissible under Rule 43(a) Federal Rules of 
- Civil Procedure. 


8. Without giving the plaintiff 30 days’ notice as 
required by law, from October II through November 
5, 1965, the United States Naval Research Laboratory 
conducted an administrative hearing concerning the 
removal of plaintiff. Plaintiff is informed that de- 
fendants were requested in September of 1965, by 
Dr. Leland A. DePue, to appear as witnesses in such 
proceedings (Government Exhibit F). However, the 
transcript (Exhibit G) shows that defendants Munro 
and Beavers were not.acting within the normal scope 
of their duties when they contacted Warren Poe in 
1964, or when they slandered plaintiff before Mr. and 
Mrs. R. Kauffman. 


9. Defendants' testimony was reported in the of- 
ficial transcript.of the administrative hearing at the 
Naval Research Laboratory (Exhibit G). It is thus a 
part of the.official record of the action leading to the 
removal of plaintiff from his position at the United 
States Naval Research Laboratory. As an official 
record, it became a part of the United States Civil 
Service Commission's records in connection with 
its review of plaintiff's removal. During the course 
of approximately one and one-half years of adminis- 
trative proceedings, plaintiff has successfully de- 
feated and overcome approximately 13 of 17 combined 
charges. The remaining four are still under consid- 
eration by the United States Civil Service Commis- 
sion (See Plaintiff's Exhibits A, B and C). 


10. In order to come within the time limitation, 
plaintiff instituted the present litigation on October 
10, 1966, seeking damages for defamation of char- 
acter, libel and slander based on unfounded false oral 
and written statements made by the defendants in 1964, 
1965, and 1966, while not acting within the scope of 
their normal duties or assignments. 
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Il. Defendants' action as alleged by plaintiff was 
improper and illegal and in violation of his Constitu- 
tional rights and against the law of the United States, 
and the District of Columbia. 


12. Defendants' action is not within the criteria 
and standards set by the Supreme Court so as to be 
afforded immunity from civil action by a defense of 
absolute immunity. 


13. Defendants' unfounded, false, defamatory ut- 
terances and publications were made with reckless 
disregard of plaintiff's rights and clearly in excess 
and abuse of their rights and duties as government 
employees. 


14. Defendants are not automatically entitled to 
immunity by absolute privilege without factual proof 
that they are acting without reference to defendants’ 
alleged motives within the normal scope of their 
agency powers, that their activity was prima facie 
in accordance with their duties and customary be- 
havior and the public interest is more important, in 


comparison with the private rights involved. 


15. Defendants have failed to establish that there 
are no triable issues of fact or law. 


16. The plaintiff has controverted defendants' 
statement of facts and law and established triable is- 
sues of law and fact. 


17. The defendants are not entitled to Summary 
Judgment based upon the pleadings and their attempt 
to insert evidence in the case is insufficient to grant 
them such relief. Rule 56, Federal Rules of Civil 
Procedure. 


18. The slanderous and libelous utterances by de- 
fendants were not made within the office or the posi- 
tion of the defendants so as to permit them any dis- 
cretion which would be covered by the executive priv- 
ilege of absolute immunity. 


19. Defendants are not entitled to Summary Judg- 
ment as a matter of law. 
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20. Plaintiff is entitled to trial of all the issues, 
factual as well as legal. 


McCart, Sutphin and Auerbach 

By: /s/ Manuel Auerbach 

By: /s/ Robert F. Sutphin 
[Certificate of Service Omitted in Printing] 


[Filed May 17, 1967] 
ORDER 


This cause having come on for hearing upon defend- 
ants' Motion for Summary Judgment and plaintiff's op- 
position thereto, and upon consideration of defendant's 
Memorandum of Points and Authorities In Support of 
Motion for Summary Judgment and plaintiff's Memoran 
dum of Points and Authorities in Opposition thereto, 
and defendant's Statement of Material Facts In Support 
of Motion for Summary Judgment and plaintiff's State- 
ment of Genuine Issues and Material Facts in opposition 
to said motion, and upon consideration of oral argu- 
ment in open Court, it is by the Court this 17th day of 
May 1967, 

ORDERED, that defendants' Motion for Summary 
Judgment be and the same is hereby denied. 


/s/ Joseph C. McGarraghy 
Judge, United States 
District Court 
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{Filed Feb. 15, 1968] 


DEFENDANT VIRGINIA LEE MASON'S 
RENEWAL OF MOTION FOR SUMMARY 
JUDGMENT 


Comes now defendant Virginia Lee Mason by her 
attorney, the United States Attorney for the District 
of Columbia, and moves this Court for summary judg- 
ment on the ground that there is no issue as to any 
fact, and defendant is entitled to judgment as a matter 
of law. 


Incorporated herein and made a part hereof by 
reference to the motion for summary judgment filed 
on March 28, 1967, on behalf of all the defendants in 
the instant suit are the relating certified administra- 
tive records of the U.S. Naval Research Laboratory; 
affidavits of Admiral T. B. Owen, then Director, Naval 
Research Laboratory, Washington, D.C., at the time 
of the disciplinary action, Dr. Leland A. DePue, an 
employee of the U.S. Naval Research Laboratory and 
its management representative in the discipline case 
involving plaintiff, and defendant Virginia Lee Mason, 
heretofore filed in this Court. Incorporated herein 
by reference is the transcript of the deposition of 
Admiral Thomas B. Owen, taken on June I, 1967, and 
filed with the Court. The transcript of the hearing 
conducted by the Civil Service Commission and a copy 
of the letter by the Chairman of the Board of Appeals 
and Review dated November 16, 1966, to plaintiff Ar- 
thur McKamey are incorporated also herein and made 
a part hereof by attachment. 


In support hereof, defendant Virginia Lee Mason 
submits a statement of material facts and a memo- 
randum of points and authorities. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States 
Attorney 
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/s/ E. Grey Lewis 
Assistant United States 
Attorney 


[Certificate of Service Omitted in Printing] 


[Filed Feb. 15, 1968] 


STATEMENT OF MATERIAL FACTS IN 
SUPPORT OF DEFENDANT VIRGINIA LEE 
MASON'S RENEWAL OF MOTION FOR 
SUMMARY JUDGMENT 


This is an action for defamation of character, libel 
and slander based on oral and written statements made 
by the defendant relating to the official removal action 
initiated against plaintiff by the U.S. Naval Research 
Laboratory, Washington, D.C. No factual issues are 
presented for judicial trial dehors the following De- 
fendant's Exhibits A through G, incorporated into de- 
fendant's motion by reference to the motion for sum- 
mary judgment filed on March 28, 1967, on behalf of 
the defendants in the instant suit, and Defendant's Ex- 
hibit K, the deposition of Admiral Thomas B. Owen 
taken on June 1, 1967, and filed with the Court. In- 
corporated also herein and made a part hereof by at- 
tachment are Defendant's Exhibits H, I, and J. 


While there are here no factual issues triable by 
the Court, we are — for the Court's convenience and 
in general conformity with Local Rule 9(h) — sub- 
mitting the following as a "fair summary" of all the 
material facts in the case as reflected in the afore- 
mentioned documents. 


The Material Facts 


l. Plaintiff in the above-captioned case was re- 
moved from his employment with the U.S. Naval Re- 
search Laboratory, Washington, D.C., as Supervisor 
of Physical Security on December 27, 1965. 
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2. Defendant was at the time of the alleged torts 
an employee of the U.S. Naval Research Laboratory 
who presented evidence which, among other evidence, 
led to the decision by the Laboratory's management 
to effect plaintiff's removal. 


3. All of plaintiff's allegations relate to written 
and oral statements of defendant made at the request 
of or direction of officials of the Department of the 
Navy and the U.S. Civil Service Commission. 


4, That in approximately July of 1965 the defend- 
ant was approached by agents of the Office of Naval 
Intelligence and asked if she recalled a certain inci- 
dent occurring in approximately 1949 between her- 
self and Mr. Arthur McKamey. She replied in the af- 
firmative and related such event to the agent. (Tr. 
A. 1134, 1135) 


5. During July of 1965 T. B. Owen, then a Cap- 
tain, USN, and at that time the Director of the U.S. 
Naval Research Laboratory, appointed Dr. Leland A. 
DePue to act as management's representative in the 
discipline case involving plaintiff under the authority 
contained in Navy Civilian Personnel Instruction 750 
(Defendant's Exhibit A), and NAVEXOS P-2258, How 
to Conduct a Hearing (Defendant's Exhibit B). Ad- 
miral Owen specifically directed Dr. DePue to inter- 
view, obtain statements and call defendant as a wit- 
ness in the subsequently held hearing on the removal 
of plaintiff. (See affidavit of Admiral Owen, USN, De- 
fendant's Exhibit C, and transcript of deposition, De- 
fendant's Exhibit I.) 


6. In September of 1965 Dr. Leland A. DePue, act- 
ing as management's representative by appointment 
of Admiral T. B. Owen, Director, Naval Research 
Laboratory in the discipline case involving plaintiff, 
asked defendant to execute an affidavit concerning 


Iwry, A." refers to the transcript of the Removal 
Hearings at the Naval Research Laboratory conduct- 
ed from October 11 through November 5, 1968. 
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her knowledge of the conduct of plaintiff and to also 
appear as a witness at the scheduled hearing. (See 
affidavit of Leland A. DePue, Defendant's Exhibit D). 


7. During duty hours at the Naval Research Lab- 
oratory in September, 1965, defendant prepared a 
sworn and notarized statement concerning her knowl- 
edge of the office conduct of plaintiff at the direction 
of Dr. Leland A. DePue. A copy of defendant's state- 
ment is attached to plaintiff's complaint, and also in- 
cluded in defendant's motion as Defendant's Exhibit 
E. (See also affidavit of defendant, Defendant's Ex- 
hibit F). 


8. This statement became an exhibit in the Navy 
hearing begun October 11, 1965, and thus, as part of 
the official record, became a part of the U.S. Civil 
Service Commission hearing begun March 28, 1966. 


9. Defendant has sworn that this statement is 
true and correct to the best of her knowledge. It con- 
tains the defendant's basic comments about plaintiff's 
conduct and was the basis, of some of the charges in 


the notice of removal of plaintiff. 


10. From October 11 through November 5, 1965, 
the U.S. Naval Research; Laboratory conducted a 
hearing concerning the removal of plaintiff. Defend- 
ant was directed in September of 1965 by Dr. L. A. 
DePue, acting for the Director, Naval Research Lab- 
oratory, to appear as a2 witness in such proceedings 
(Defendant's Exhibit F), which she did. 


Il. This testimony, reported in the official trans- 
cript (Defendant's Exhibit G), is a part of the official 
record of the action leading to the removal of plain- 
tiff from his position at the U.S. Naval Research Lab- 
oratory. As an official record, it became a part of 
the U.S. Civil Service Commission's records in con- 
nection with its review of plaintiff's removal. 


12. At such removal proceeding Mrs. Mason tes- 
tified to certain incidents occurring in 1949 which 
were incorporated in her statement of September, 
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1965, and which are the basis for the instant suit. (Tr. 
A. 11-46, 1121-1140). 


13. That prior to the contact by the Office of Naval 
Intelligence in July of 1965, defendant Virginia Mason 
spoke to no one concerning the 1949 incidents, with 
the exception of Lieutenant Gaudet, the Security Offi- 
cer of the Naval Research Laboratory and the defend- 
ant's supervisor. (Tr. A. 38, 39, 1135). 


14. That defendant Virginia Mason has never dis- 
cussed this episode with co-defendants Dolores Beav- 
ers and Margaret Munro. (Tr. A, 45) 


15. The Appeals Examining Office of the United 
States Civil Service Commission conducted hearings 
in the case of Mr. Arthur McKamey on March 28 and 
29, 1966. Defendant appeared as a witness at such 
hearing at the request of counsel for plaintiff Arthur 
McKamey. This testimony, reported in the official 
transcript (Defendant's Exhibit H), is incorporated 
into defendant's motion for summary judgment.2 


16, By letter dated November 16, 1966,3 the Chair- 
man of the Board of Appeals and Review, William P. 
Berzak, in sustaining the decision of the Commission's 
Appeals Examining Office in the removal action of 
plaintiff, stated to plaintiff Arthur McKamey the fol- 
lowing, at p.3: 


2 Because of its bulk, this exhibit cannot be repro- 
duced for serving copies. The original record is 
filed with the Court. For ready reference a copy of 
defendant Mason's testimony before the Commission 
is annexed hereto, and marked as Exhibit I. 


3The letter of November 16, 1966, was submitted 
by the plaintiff as "Plaintiff's Objection To Defend- 
ants' Motion for Summary Judgment. A copy of such 
letter is annexed hereto and marked as Defendant's 
Exhibit J. 
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"After full and detailed review of the total rec- 
ord bearing on what occurred between you and 
Mrs. Mason, the Board finds no substantive 
cause to believe that Mrs. Mason would have 
been motivated to advance false statements 
concerning the circumstances of her reassign- 
ment, and that no material basis is shown 
otherwise to question the credibility of Mrs. 
Mason's extensive sworn testimony which, 
throughout the record, has consistently sup- 
ported the charge in all essential respects." 


17. Plaintiff instituted the present litigation on 
October 10, 1966, seeking damages for defamation of 
character, libel and slander based on oral and writ- 
ten statements made by the defendants relating to the 
official removal action initiated against plaintiff by 
the Naval Research Laboratory. 


18. On March 28, 1967, the five defendants filed a 
motion for summary judgment on the ground that un- 
der Barr v. Matteo, 360 U.S. 564 (1959), they were 
immune from this suit. On May 17, 1967, after oral 
argument, Judge Joseph C. McGarraghy of the United 
States District Court denied defendants' motion for 
summary judgment in a brief order which presented 
no reasons for such denial. 


19, On June I, 1967, counsel for plaintiff Arthur 
McKamey, took the deposition of Admiral Thomas B. 
Owen* (Defendant's Exhibit K), Director of the Naval 
Research Laboratory from January 29, 1965, to May 
29, 1967. Admiral Owen stated that in late December 
of 1964 or early January of 1965, he was contacted by 
representatives of the Office of Naval Intelligence and 
apprised of the fact that there might be questions con- 


4 at the time of the deposition, Thomas B. Owen, 
held the rank of Captain, USN. He has since been 
promoted to Rear Admiral and is presently Chief of 
Naval Research. 
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cerning the plaintiff's conduct. (Tr. B. 12)5 Such 
questions arose from a routine updating of Arthur Mc- 
Kamey's security clearance conducted by the Office of 
Naval Intelligence. (Tr. B. 13). And Admiral Owen 
noted that the Office of Naval Intelligence has the re- 
sponsibility to bring to the attention of any Com- 
mander, information in his activity which may pre- 
judice the best interest of that activity. (Tr. B. 24). 
He stated further that he did not think it unusual for 
the Office of Naval Intelligence® to be the first to 
bring this information to his attention because it in- 
volved a security investigation. (Tr. B. 31). 


20. At the time Admiral Owen was first informed 
of this information, he took no action since the ONI 
investigation was not complete. (Tr. B. 31, 32). On 
July 29, 1965, the letter of charges were handed to 
Mr. McKamey on the basis of the completed ONT in- 
vestigation. (Tr. B. 61). Such charges were prepared 
under the authority and direction of Admiral Owen. 
(Tr. B. 61, 110). 


21. During July of 1965 Admiral Owen also ap- 
pointed Dr. Leland A, DePue to act as management's 
representative in the discipline case involving plain- 
tiff. Dr. DePue was directed by Admiral Owen to con- 
tact people in the Laboratory who may have had sub- 
stantial knowledge pertaining to the charges. (Tr. B. 
43). 


22. Between the 29th of July, 1965 and the time 
when Admiral Owen first received information from 
the Office of Naval Intelligence, he spoke with defend- 
ant Virginia Mason concerning her statement which 
was given to ONI agents and her willingness to testify 
in the removal proceeding of Arthur McKamey. (Tr. 
B. 42). The statement which Admiral Owen had was 


Srp, B." refers to the transcript of the deposi- 
tion of Admiral Owen taken on June I, 1967. 


S Hereafter referred to as ONI. 
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the same as the one which Mrs. Mason gave on the 
3rd of September, 1965. (Tr. B. 42). 


23. Admiral Owen also indicated that he saw no 
reason to dispute the sworn testimony of the witnes- 
ses during the removal hearing and had no reason to 
believe they had perjured themselves. (Tr. B. 90). 
Admiral Owen also stated that he has been informed 
of nothing since then that would lead him to change 
his decision of dismissing the plaintiff from employ- 
ment at the Naval Research Laboratory. (Tr. B. 77). 


24. Admiral Owen stated that he knew the defend- 
ant Virginia Mason as an employee of the Naval Re- 
search Laboratory and had no reason to question her 
reputation for truth and veracity in regard to her of- 
ficial duties. (Tr. B. 82), 


25. It was further stated that the only participa- 
tion that Mrs. Mason had in connection with the re- 
moval proceeding was in providing information to 
the Office of Naval Intelligence and later appearing 
as a witness during the hearings. (Tr. B. I5I). 


26. On cross-examination the witness stated that 
he had not discussed this matter outside the agency 
and that all the records mentioned during the deposi- 
tion concerning the removal proceeding of Arthur 
McKamey were on file and maintained within the de- 
partment only. (Tr. B. 156). 


/s/ David G. Bress 
United States Attorney 


| /s/ Joseph M. Hannon 
Assistant United States 
Attorney 


- /s/ E. Gray Lewis 
Assistant United States 
Attorney 
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[Filed Mar. 12, 1968] 


PLAINTIFF'S OBJECTION TO DEFEND- 
ANT, VIRGINIA LEE MASON'S RENEWAL 
OF MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff, by his attorneys, McCart, 
Sutphin and Auerbach, by Manuel Auerbach and Rob- 
ert F. Sutphin, and moves that defendant, Virginia Lee 
Mason's Renewal of Motion For Summary Judgment 
be denied for the following reasons: 


I. There is a substantial issue as to facts and the 
law. 


2. The defendant is not entitled to judgment as a 
matter of law. 


3. The defendant has failed to establish that she 
is entitled to the defense of absolute immunity within 
the scope of her employment. 


4. The plaintiff has set forth material, factual 
matter and law constituting a prima facie case which 


controverts defendant's facts and law. 


5. The defendant was acting in excess and abuse 
of her office and employment at the time of the ut- 
terances and publications of the defamatory matter 
and in violation of the law and regulations. 


6. The plaintiff is entitled to a trial of all the is- 
sues and matters. 


7. The defendant has not pleaded truth as a mat- 
ter of law, but depends upon the question of fact as to 
whether she is entitled to the use of the privilege of 
absolute immunity as her defense, which fact is con- 
troverted. 


8. For such other reasons as the plaintiff may in- 
troduce at a hearing on this motion, and as the Court 
may deem meet and proper herein. 


Incorporated and made a part hereof are plaintiff's 
affidavit, together with Exhibits A, B and C hereto 
forming a part of Plaintiff's Exhibits attached to plain- 
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tiff's objection to the previous Motion for Summary 
Judgment filed in behalf of all defendants in the con- 
solidated cases. Also incorporated and made a part 
hereof is Plaintiff's Memorandum of Points and Au- 
thorities in Opposition to defendant, Virginia Lee Ma- 
son's Motion and the Plaintiff's Objections are set 
forth in the plaintiff's previous Memorandum, which 
is incorporated and hereby made a part hereof. Also 
incorporated and made a part hereof are all other ob- 
jections and papers filed heretofore by plaintiff in re- 
sponse to the previous Motions made in behalf of all 
defendants. 


WHEREFORE plaintiff moves that defendant Vir- 
ginia Lee Mason's Renewal Of Motion For Summary 
Judgment be denied. 


McCart, Sutphin and Auerbach 

By: /s/ Manuel Auerbach 

By: /s/ Robert F. Sutphin 
[Certificate of Service Omitted in Printing] 


[Filed Mar. 12, 1968] 
AFFIDAVIT OF ARTHUR McKAMEY 
DISTRICT OF COLUMBIA, ss: 


I, Arthur McKamay, being first duly sworn under 
oath, depose and say, that I am the plaintiff in the in- 
stant cases and reside at 9412 Livingston Road., S.E., 
Oxon Hill, Maryland, and that prior to the time of 
slanderous utterances and publications made by de- 
fendant Virginia Lee Mason and the other defendants, 
I was a GS-9 Security Specialist and Chief of Secu- 
rity Police at the Naval Research Laboratory; that I 
have absolutely and unequivocally denied each and 
every charge made against me by the Naval Research 
Laboratory in its removal proceedings based upon 
alleged misconduct on my part, and hereby deny and 
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again affirm my denial, of those charges; that each 
and every allegation which I have made about defend- 
ant Virginia Lee Mason and the other defendants is 
absolutely true; that each and every slanderous alle- 
gation which I have attributed to the defendant Virginia 
Lee Mason and all the other defendants, was malici- 
ously made by them and I deny that any of the oral 
statements or publications which have been made by 
the defendants are true in fact or substance; that the 
defendants knowingly made these false, slanderous 
statements knowing that they were not true and with- 
out ascertaining that they were in fact true, and in 
reckless and total disregard of my private rights; 
that the statements made about my misconduct in the 
office with her are absolutely false and are not sub- 
stantiated by any one; that in fact the statements made 
by her are, in fact refuted by the statement of our 
former Commanding Officer, Lt. Gaudet, now retired, 
who has furnished me with an affidavit which I have 
submitted to The Civil Service Commission, a photo- 
static copy of his statement is attached hereto and 
made apart hereof, marked Exhibit"D"; that as a re- 
sult of the defendants' false accusations, testimonies, 
publication and information about my alleged miscon- 
duct, I lost my job on December 27, 1965; that during 
the course of the Administrative proceedings I have 
successfully refuted all of the original charges and 
amended charges against me, except four items which 
are still under consideration upon my appeal to the 
Civil Service Commission again, dated November 16, 
1967, a copy of which is attached hereto and made a 
part hereof, as Exhibit "E"; that I know and knew 

the defendant Virginia Lee Mason and the other de- 
fendants herein and their jobs, duties and positions 

at the Naval Research Laboratory, and I know that 
none of the defendants were in any wise connected 
with personnel matters which was a part of their posi- 
tion asfar as my job and my conduct is concerned, and 
know that they were not acting within their official du- 
ties, or even the outer perimeter of their duties, or 
within the scope of their official capacities when they 
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made the false, defamatory utterances and publi- 
cations about me; that they started making these false, 
defamatory utterances even before the Commanding 
Officer of the Naval Research Laboratory, now Rear 
Admiral Thomas B. Owen, even knew that such false, 
utterances had been made, as testified to by him at 
deposition taken of him on June 1, 1967, which has 
been filed herein; that I have read the Statement of 
Points and Authorities prepared by my attorneys in 
response to the current motion by defendant Virginia 
Lee Mason andthe previous Motion for Summary Judg- 
ment decided by the Court on May 17, 1967, and agree 
with all the points raised therein as if they were said 
by me; that I have read the pertinent parts of the 
United States Constitution, the United States Code An- 
notated, the District of Columbia Code, and the NCPI 
750, Sec. 2-5, pertaining to personnel regulations and 
verily believe that the acts of the defendants and each 
of them, were in violation of the law, the rules and 
regulations, and in deprivation of my private rights; 
that the defendants false, defamatory utterances even 
occurred before the Director of the Naval Research 
Laboratory was even made aware of the existence of 
the allegations of any alleged misconduct on my part; 
that upon the request of defendants Munro and Beay- 
ers, Warren Poe, not an employee of the Naval Re- 
search Laboratory and not in a position of supervi- 
sion or command, took the false, slanderous infor- 
mation furnished by defendants Munro and Beavers, 
to the Office of Naval Intelligence (ONI), when he 
(Poe) and defendants Munro and Beavers then became 
aware that a routine background investigation on me 
was being conducted; that they informed the ONI in 
approximately October 1964 of the alleged miscon- 
duct with defendant Virginia Lee Mason in approxi- 
mately 1949-1950; that defendant Mason was inter- 
viewed by ONI agents in July of 1965, and had not 
previously furnished anyone any information, as she 
says, except for Lt. Gaudet, and that in 1949; that the 
raw investigative statements of the ONI were used 

by the Director of the Naval Research Laboratory to 
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formulate charges against me, without any investiga- 
tion having been conducted as to the truth or veracity 
of the defendant Virginia Lee Mason's alleged charges 
of misconduct occurring back in approximately 1949; 
that I was not permitted to cast any doubt on the de- 
fendant's character or reputation, or the defendant's 
reputation for truth and veracity or morals during the 
course of the hearing; (see Plaintiff's Exhibit "F", Af- 
fidavit of Lucille Lloyd and Exhibit 'G", Affidavit of 
Norah Blackburn, both concerning defendant Virginia 
Lee Mason, which are attached). (See testimony of 
Jean Owen Picciotta, pages 12-23 and 115-125, CSC 
Hearing, March 28-29, 1966); that I was thus placed 
in a position in which I could not properly defend my- 
self of charges made more than 15 years after such 
alleged misconduct; that I was present at all the hear- 
ings and heard the defendant Virginia Lee Mason make 
unfounded and false statements about me, in reckless 
disregard of the truth of the accusations and with in- 
tent to cause me to lose my position at the Naval Re- 
search Laboratory; that all testimony has been that 
the defendants were asked if they would testify of 
their knowledge against me, and no showing has been 
made that any defendant was directed to testify; that 
in accordance with the custom of the Naval Research 
Laboratory, there is no authority for anyone to delib- 
erately testify as to a false and malicious, slanderous 
statement or utterance; that in accordance with the 
custom of Naval Research Laboratory, the defendants 
were not charged with leave when they gave testimony 
or statements concerning alleged misconduct on my 
part, but at such times as they did, they were not en- 
gaged in the normal or customary duties required of 
their positions, at the times they gave false informa- 
tion and testimony; that from about 1946 up to the 
time of my discharge, and during all this time, my 
superiors and fellow employees had the highest re- 
gard for me, as a person, and for my professional 
ability in my job, as a result of which, I always re- 
ceived commendations and superior and outstanding 
efficiency ratings; that prior to my employment as 
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a civilian employee at the Naval Research Laboratory, 
I served honorably for six years in the United States 
Navy; that I hereby incorporate herein any other state- 
ments which I made in my Affidavit made May 2, 1967 
and which may be omitted herein; that I have personal 
knowledge of the foregoing and of all the information 
pertaining to the allegations in the Complaints, and I 
hereby swear and affirm that Iam making the fore- 
going statement of my own personal knowledge, infor- 
mation and belief. 


/s/ Arthur McKamey 


Subscribed and sworn to before me this Lith day 
of March, 1968, by the above-named Arthur McKamey, 
known by me to be the person named as the affiant in 
the above affidavit, consisting of four (4) pages. 


/s/ Sylvia Sawyer 
Notary Public, D.C. 


My commission expires Dec.14, 1968. 


[Filed Mar. 12, 1968] 


PLAINTIFF'S STATEMENT OF GENUINE 
ISSUES AND MATERIAL FACTS IN OP- 
POSITION TO DEFENDANT VIRGINIA LEE 
MASON'S RENEWAL OF MOTION FOR 
SUMMARY JUDGMENT 


This is an action for defamation of character, libel 
and slander based on oral and written statements made 
by the defendant Virginia Lee Mason and the other de- 
fendants outside of any investigation and prior to an of- 
ficial investigation and also statements made during 
investigation and during hearings that related to the 
official removal action initiated against plaintiff by 
the United States Naval Research Laboratory (NRL), 
Washington, D.C. The plaintiff alleges that these 
statements made by the defendants were false and 
recklessly and maliciously made with knowledge that 
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they were false. The plaintiff has taken the deposi- 
tion of Defendants Beavers, Dancico and also of the 
former Director of NRL, now Rear Admiral T. B. 
Owen, and also the deposition of Warren Poe, which 
is now in a continued status. The plaintiff has not had 
the time or opportunity to take the deposition of de- 
fendant Virginia Lee Mason. All of the depositions 
except for that of Warren Poe whichis incomplete, 
are now a part of the record. These all show factual 
issues for judicial trial. The defendants have pre- 
sented no factual issues for judicial trial other than 
the certified administrative records of the transcript 
of the hearing at NRL, affidavits of Captain T. B. 
Owen, Director NRL, and Dr. Leland A. DePue, an 
employee of the NRL and its management represen- 
tative in the discipline case involving plaintiff, and 
affidavits of the defendants. In her Motion the de- 
fendant has incorporated by reference the transcript 
of the deposition of Captain Owen, and attached the 
transcript of the hearing conducted by the Civil Serv- 
ice Commission and copy of letter to plaintiff from 
the Chairman of the Board of Appeals and Review, 
dated November 16, 1966. Outside of the deposition 
the plaintiff contends that the information submitted 
is improper and insufficient evidence to warrant a 
finding of summary judgment. The entire adminis- 
trative file has not been introduced with the corres- 
pondence and affidavits which were submitted from 
time to time by plaintiff. The defendants' attorney 

is fully aware of the fact that in the discovery pro- 
ceedings that factual issues arise, have heretofore 
resulted in arguments between counsel and that plain- 
tiff's counsel is proceeding with as much haste as is 
possible to complete the discovery proceedings. At 
the request of defendants and over the objection to 
such action by plaintiff, all cases were consolidated 
based upon defendants' contention that the same is- 
sues of law were involved. After that defendants filed 
a Motion For Summary Judgment which was denied by 
this court on May 17, 1967. The defendants are now 
trying to separate and harass the plaintiff by making 
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a renewal of the Motion For Summary Judgment, by 
defendant Virginia Lee Mason. 


Plaintiff alleges and the depositions have shown 
that there are here legal issues and genuine factual 
issues triable by the Court. We are, for the Court's 
convenience and in general conformity with Rule 9(h), 
submitting the following as a "fair summary" of all 
the law, material facts and genuine issues in the case 
as reflected in the aforementioned documents, parti- 
cularly in the depositions, in the record of the admin- 
istrative hearings held at NRL, and also the Civil 
Service Commission, together with the correspond- 
ence and the affidavits submitted by plaintiff after and 
during the course of the long administrative process. 
The plaintiff contends that it was not within the author- 
ity of the Director, NRL to delegate his probable im- 
munity to the defendants under the circumstances in 
the instant cases. The Director testified during the 
deposition on June 1, 1967 that he did not authorize 
the defendants to tell an untruth or make any false 
statements. They were asked to testify as to their 
personal knowledge of the plaintiff. The plaintiff has 
submitted material factual issues and questions of 
law which entitle him to a full trial herein. The de- 
fendant Virginia Lee Mason, and the other defendants 
are not entitled to Summary Judgment as a matter of 
law within the requirements of Rule 56, Federal Rules 
of Civil Procedure. 


THE MATERIAL FACTS AND 
GENUINE ISSUES 


1. Plaintiff in the above-captioned cases was re- 
moved from his employment with the United States 
Naval Research Laboratory, (NRL), Washington, D.C., 
as Supervisor of Physical Security, also known as 
GS 9, Security Specialist and Chief of Security Po- 
lice, on December 27, 1965. 


2. The defendant Virginia Lee Mason, and the other 
defendants were at the time of the alleged torts, em- 
ployees of the NRL who maliciously and knowingly 
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made false statements both outside the course of the 
hearings and during the raw investigation made by the 
ONI, during the preparation for the hearings at NRL, 
and during the course of the hearings which led to the 
decision by the Director, NRL, to effect plaintiff's re- 
moval from his employment. 


3. Plaintiff denies defendants' allegations that all 
of plaintiff's allegations relate to written and oral 
statements of defendants at the direction of or at the 
request of the Director or his representative, or at 
the request of the Civil Service Commission. The Di- 
rector deposed that he did not direct the defendants 
to make false statements. Government officials could 
not possibly direct or request defendants to make 
false statements during the course of their regular 
or routine appearance at the hearings which was not 
a part of their regular or assigned duties or within 
the outer perimeter of their official positions. Nu- 
merous false defamatory remarks were made out- 
side the course and conduct of the investigations and 
hearings and without the knowledge or direction of the 
Director, NRL. Plaintiff contends that defendants 
were not acting within the scope of their employment 
when they libeled and slandered plaintiff. From the 
time the letter or statement of charges was present- 
ed to plaintiff on July 29, 1965, and up to the date of 
the first administrative hearing, in October 1965, 
plaintiff continuously asked to see if the charges 
were based on sworn statements, but was never 
shown any until they were introduced at the hearings, 
all showing dates taken in September, 1965. 


4, Plaintiffis informed that during July 1965, Cap- 
tain T. B. Owen, Director, NRL, appointed Dr. Leland 
A. DePue to act as management's representative in 
the removal case involving plaintiff under the author- 
ity contained in Navy Civilian Personnel Instruction 
750 (NCPI) (Government's Exhibit A), and NAVEXOS 
P-2258, How to Conduct a Hearing (Government Ex- 
hibit B). The defendant Virginia Lee Mason and all 
the other defendants claim that Captain Owen specif- 
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ically directed Dr. DePue to interview, obtain state- 
ments and call defendants as witnesses in the subse- 
quently held hearing on the removalof plaintiff from 
his employment. (Government Exhibit "Cc", and 
transcript of deposition, Exhibit I). 


5. Plaintiff is informed that in September, 1965, 
Dr. Leland A. DePue asked defendants to execute 
statements under oath concerning their previously 
made statements and their alleged knowledge of the 
misconduct of the plaintiff and to also appear as wit- 
nesses at the scheduled hearings and thereafter at the 
Civil Service Commission Hearings. (See affidavit 
of Dr. Leland A. DePue, Exhibit D). The defendants 
admit this in paragraph 6 of the Statement of Mate- 
rial Facts. The defendant was never directed to 
make a statement or to appear at a hearing. Plain- 
tiff contends that all the statements of defendant Vir- 
ginia Lee Mason and all the other defendants are 
absolute falsehoods and were knowingly made as such 
with reckless disregard of the truth. Admiral Owen 
deposed that he did not direct defendants to make false 
statements or to testify falsely. (See Exhibit ]). 
Plaintiff contends that defendants statements and tes- 
timony were not only false, but were without foundation 
in fact, and with intents to harm plaintiff. The defend- 
ants did not swear to these false statement as to their 
personal knowledge, but only as to the best of their 
knowledge. This unsubstantiated, unfounded and false 
information was nevertheless used by the Government 
as fact. 


6. Defendants affidavits (those of Virginia Lee Ma- 
son and all other defendants) introduced as Exhibit F 
became exhibits in the NRL hearing begun October 
IL, 1965, over plaintiff's objections and thus, as part 
of the official record, became part of the United States 
Civil Service Commission hearing begun on March 28, 
1966. Much of the statements of the defendants are 
not relevant and are based upon rumor, gossip and 
hearsay. The defendant Virginia Lee Mason testified 
that when she was approached by an ONI agent before 
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the hearing that it was the first time that she had been 
asked concerning the rumor of alleged misconduct by 
plaintiff in 1949 for almost the period of fifteen years. 
The official record of plaintiff's personnel file does 
not contain any record of any complaint or charge 
made by defendant Virginia Lee Mason in 1949 or 
thereafter concerning the alleged incident in 1949 and 
contrary to the statement and testimony of defendant 
Virginia Lee Mason, the affidavit of her former Se- 
curity Officer, Lt. Gaudet contradicts her testimony 
that as a result of this alleged misconduct of the 
plaintiff in 1949 that she asked to be transferred to 
another section of the NRL, away from the Security 
Office. 


7. The defendant Virginia Lee Mason did not ap- 
pear as a witness for plaintiff at either the NRL hear- 
ing or the CSC hearing. In accordance with the prac- 
tice at administrative hearings she was asked to tes- 
tify as an employee of the department seeking the 
removal of the plaintiff. Virginia Lee Mason may 
claim that she did not discuss this episode (1949) with 
co-defendants Dolores Beavers and Margaret Munro, 
but it is indeed strange that after the ONI agents 
heard from Warren Poe and then Beavers and Munro, 
this 1949 incident was one that they sought to pursue, 
without making any effort to check on the truth and 
veracity of the defendant or without checking with 
Lt. Gaudet who was still available to ONI but whose 
whereabouts at the time of the hearings was unknown 
to plaintiff. 


8. Defendant Virginia Lee Mason and the other 
defendants have not sworn that the statements they 
made were true and correct to their personal knowl- 
edge as required under Rule 56(e), Federal Rules 
Civil Procedure. These false statements contain the 
defendants' basic comments about plaintiff's alleged 
misconduct and were the basis of the statement of 
charges and the proceedings which resulted in plain- 
tiff's removal from his employment with the Govern- 
ment. However, in each statement there is matter 
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that is not relevant to the charges. The defendants' 
statements sworn to in September 1965 are full of 
hearsay and rumor and dre not admissible under Rule 
43 (a), Federal Rules of Civil Procedure. 


9. Although The Civil Service Appeals Exam- 
ing Office did make the statement quoted by defend- 
ant in paragraph 16 of her Statement of Material 
Facts, a reading of the transcript will show that the 
examiner did not consider the testimony that was in- 
troduced at the hearing at CSC that would cast doubt 
on the character and reputation of the defendant Vir- 
ginia Lee Mason, both as to truth and veracity and as 
to morals. The statement of Lt. Gaudet was submit- 
ted to the CSC, but apparently has not been considered 
nor any comment made thereon either in the record 
or in reply to correspondence from plaintiff. 


10. Defendants’ testimony was reported in the of- 
ficial transcript of the hearing at NRL (Exhibit G). 
It is thus a part of the official record of the action 
leading to the removal of plaintiff from his employ- 


ment at NRL. As an official record, it became a part 
of the CSC records in connection with its review of 
plaintiff's removal. During the course of approxi- 
mately two and one-half years of administrative pro- 
ceedings, plaintiff has successfully defeated and over- 
come approximately 13 of 17 combined charges. The 
remaining 4 are still being considered by the United 
States Civil Service Commission (See Plaintiff's Ex- 
hibits A, B, and C to the Motion denied May 17, 1967 
and Plaintiff's Exhibit B, attached to and made a part 
of plaintiff's affidavit in response to defendant Virginia 
Lee Mason present Renewal of Motion For Summary 
Judgment. 


Il. In order to come within the time limitation for 
libel and slander, plaintiff instituted the present liti- 
gation on October 10, 1966, seeking damages for de- 
famation of character, libel and slander based on un- 
founded false oral and written statements made by de- 
fendant Virginia Lee Mason and all other defendants, 


55 


who were not acting within the scope of their normal 
duties and assignments. 


12. In February, 1967 the defendants filed Motion 
to Consolidate all causes stated herein. Within 5 days 
after receipt of notice, the Court ordered the cases 
consolidated, without giving plaintiff an opportunity to 
object to said consolidation. Plaintiff thereafter filed 
Motion to Set Aside Order of Consolidation. Defend- 
ants objected to plaintiff's Motion To Set Aside Order 
of Consolidation, and on February 21, 1967 the Court 
denied plaintiff's Motion To Set Aside Consolidation. 


13. On March 28, 1967 the five defendants filed a 
motion for summary judgment, which was denied on 
May 17, 1967. 


14, The defendants and Admiral Owen contend 
that the questions concerning plaintiff's alleged mis- 
conduct arose from a routine updating of plaintiff's 
security clearance conducted by ONI. However, upon 
reading the testimony at the depositions taken of War- 
ren Poe, Dolores K. Beavers and Margaret H. Munro, 
it is clear that ONI had no information concerning any 
alleged misconduct by plaintiff, until it was planted 
with the ONI after defendants Beavers and Munro talk- 
ed with Warren Poe and thereafter the ONi agents af- 
ter Mr. Poe made the arrangements for agents to in- 
terview defendants Beavers and Munro. 


15. Defendants, including Virginia Lee Mason's 
action as alleged by plaintiff was improper and illegal 
and in violation of plaintiff's Constitutional rights and 
against the law of the United States and the District of 
Columbia. 


16, If defendant Virginia Lee Mason had a proper 
cause to complain of plaintiff's alleged misconduct in 
1949, she was bound to take such action or, to com- 
plain thereof at the time of the incident so as to give 
plaintiff an opportunity to make timely reply and to 
assure his defense at a time when witnesses were 
available, 
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17. The action of defendant Virginia Lee Mason, 
and all other defendants is not within the criteria and 
standards set by the Supreme Court so as to be 
afforded immunity from civil action by a defense of 
absolute immunity. 


18. Defendants’ unfounded, false, defamatory ut- 
terances and publications were made with reckless 
disregard of plaintiff's rights and clearly in excess 
and abuse of their rights and duties as government 
employees. 

19. Defendants are not automatically entitled to 
immunity by absolute privilege without factual proof 
that they were acting without reference to defendants’ 
alleged motives within the normal scope of their 
agency powers; that their activity was prima facie 
in accordance with their duties and customary be- 
havior and the public interest is more important, in 
comparison with the private rights involved. 


20. Inspite of Admiral Owen's and Dr. DuPue's 
statements that defendant Virginia Lee Mason only 
talked to the agents, Dr. DePue, and himself and only 
testified as a witness in hearings that are not used or 
maintained outside of the department, the defendant 
within the scope of her duty does not have the abso- 
lute right to complete immunity from telling the truth, 
and may not be immune from process if she told an 
untruth. The defendant, Virginia Lee Mason at most 
has a conditional privilege and the burden is on her 
to prove her slanderous statements to be true. The 
public interest does not require that any government 
employee have absolute privilege and thus absolute 
immunity regardless of the malice or untruthfulness 
of the employee's statements. The public interest re- 
quires that in instances as alleged herein the plaintiff 
is entitled to a trial of all the facts and that a sum- 
mary judgment is not warranted. 


21. Defendant has failed to establish that there 
are no triable issues of fact or law. 
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22. The plaintiff has controverted defendant's 
statements of fact and law and established triable is- 
sues of law and fact. 


23. The defendant is not entitled to Summary 
Judgment based upon the pleadings and her attempt to 
insert evidence in the case is insufficient to grant her 
such relief. Rule 56 FRCP. 


24, The slanderous and libelous utterances by de- 
fendant were not made within the office or the position 
of the defendant so as to permit her any discretion 
which could be covered by the executive privilege of 
absolute immunity. 


25. There is no more reason now why defendant 
should be entitled to Summary Judgment then when 
such motion was made m behalf of all defendants and 
denied by this Court on May 17, 1967. 


26. Defendant's motion at this time is frivolous 
and unwarranted in view of the request for consolida- 
tion and plaintiff should not be harassed to answer a 
different motion from each defendant when the motion 
made in behalf of all defendant's has been denied. 


27. The defendant is not entitled to Summary Judg- 
ment as a matter of law. 


28. Plaintiff is entitled to trial of all the issues, 
factual as well as legal. 


McCart, Sutphin and Auerbach 

By: /s/ Manuel Auerbach 

By: /s/ Robert F. Sutphin 
[Certificate of Service Omitted in Printing] 


[Filed May 2, 1968] 
ORDER 


This cause having come on for hearing upon de- 
fendant Virginia Lee Mason's renewal of motion for 
summary judgment, and plaintiff's opposition thereto, 
and upon consideration of the motions, the memoranda 
of points and authorities in support thereof and in op- 
position thereto, and upon consideration of oral argu- 
ment of counsel made in open Court and it appearing 
to the Court that there exists no genuine issue of ma- 
terial fact and that defendant Virginia Lee Mason is 
entitled to judgment as a matter of law, it is by the 
Court this 2nd day of May, 1968, 


ORDERED that summary judgment be and the same 


is hereby granted to the defendant Virginia Lee Mason, 
and it is 


FURTHER ORDERED that plaintiff's motion in op- 
position to defendant Virginia Lee Mason's renewal 
of motion for summary yedement be and the same is 
hereby denied. 


/s/ George L. Hart, Jr. 
United States 
District Judge 


[Certificate of Service Omitted in Printing] 
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MOTION FOR CLARIFICATION 
AND FNLARGEMENT OF RECORD 
FOR APPEAL 


Comes now the plaintiff by his attorneys, McCart, 
Sutphin and Auerbach, and moves this Court to clarify 
and enlarge the record for the appeal filed whereby 
the plaintiff appeals the order of judgment of this 
Court, dated the 2nd day of May, 1968, in favor of de- 
fendant Virginia Lee Mason, only, against the plain- 
tiff, said defendant's case being Civil Action No. 
2678-66, and for grounds therefor states as follows: 


1. In February 1967, within five days after notice 
was received in the mail and without affording the 
plaintiff an opportunity to object to the motion, this 
Court ordered all five of the above-numbered cases 
herein consolidated. 


2. That on February 21, 1967, plaintiff's motion to 
set aside the order of consolidation was denied. 


3. That as a result of the said order of consolida- 
tion, the United States District Attorney for the Dis- 
trict of Columbia, representing all of the defendants, 
has filed all of the pleadings in this litigation under 
the case number of McKamey v. Dolores K. Beavers, 
Civil Action No. 2676-66; the plaintiff has filed copies 
of all his pleadings in each numbered case. The file 
in the case of McKamey v. Virginia Lee Mason, C.A. 
No. 2678-66 is therefore incomplete as to the plead- 
ings which involve said defendant Virginia Lee Ma- 
son, including the defendant Virginia Lee Mason's Re- 
newal of Motion for Summary Judgment, the ruling 
which is being appealed; said Motion carries the num- 
ber and is filed in the jacket as Civil Action No. 2676- 
66. 


4. All of the exhibits and transcripts of deposi- 
tions as taken in this litigation are filed only in C.A. 
case numbered 2676-66. 


5. That the transcript taken in the deposition of 
Warren Poe, which was commenced prior to May 2, 
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1968 but completed thereafter, has not been filed as 
of this time. 


6. That the excerpt of hearing on Motion, as trans- 
cribed of Judge Hart's ruling on May 2, 1968, is not 
complete as to the request of plaintiff's attorney's or- 
der thereof. 


WHEREFORE THE PREMISES CONSIDERED, 
plaintiff prays: 


1. That the entire file in Civil Action No. 2676-66, 
McKamey v. Beavers, including all the pleadings, ex- 
hibits and transcripts of depositions be made a part 
of the record of appeal in the matter of McKamey v. 
Virginia Lee Mason, Civil Action No. 2678-66. 


2. That the transcript of the complete deposition 
of Warren Poe be included in the record and that the 
same be permitted to be filed even though filed after 
filing of the notice of appeal. 


3. That a more complete excerpt, or in lieu there- 
of, the complete transcript of the hearing before Judge 
Hart on May 2, 1968 be permitted to be filed and be 
made a part of the record on appeal. 


4, And for such other and further relief as to the 
Court seems just and proper under the circumstances 
herein. 


McCart, Sutphin and Auerbach 


By: /s/ Manuel Auerbach 
Attorneys for plaintiff 


[Certificate of Service Omitted in Printing] 


POINTS and AUTHORITIES 
I. F. R. C. P., Rules 73, 75. 
2. U.S. Court of Appeals, D.C., Rules 9, 12, 13. 
3. U.S. District Court, Rule 9. 
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This statement of Points and Authorities is appli- 
cable to both the Motion for Clarification and Enlarge- 
ment of Record for Appeal and the Motion for Exten- 
sion of Time. 


[Filed July 22, 1968] 


OPPOSITION TO MOTION FOR 
CLARIFICATION AND ENLARGE- 
MENT OF RECORD FOR APPEAL 


Comes now defendant Virginia Lee Mason by her 
attorney, the United States Attorney for the District 
of Columbia, and opposes plaintiff's motion for clari- 
fication and enlargement of record for appeal for the 
following reasons: 


1. That the transcript of the deposition of Warren 
C. Poe was not completed until June I1, 1968, well 
after the motion involved in the appeal of this case. 
That the deposition was not considered by the Court ~ 
in its ruling on defendant Virginia Lee Mason's Re- 
newal of Motion for Summary Judgment. Such depo- 
sition has absolutely no connection with Virginia Lee 
Mason's motion. 


2. That the entire file in Civil Action No. 2676- 
66 includes pleadings, exhibits and transcripts of dep- 
ositions which in no manner pertain to the issue in- 
volving defendant Virginia Lee Mason and should not 
be a part of the record on appeal. 


3. That counsel for plaintiff is attempting to con- 
fuse the issue on appeal in the instant case by filling 
the record with extraneous material. 


/s/ David G. Bress 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States 
Attorney 
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' /s/ E. Grey Lewis 
Assistant United States 
Attorney 


[Certificate of Service Omitted in Printing] 


[Filed Aug. 16, 1968] 
ORDER 


This cause having come before the Court upon 
plaintiff Arthur McKamey's Motion for Clarification 
and Enlargement of Record for Appeal, together with 
Points and Authorities attached thereto, and upon de- 
fendant's Opposition thereto, and upon consideration of 
the motions, the memoranda of points and authorities 
in support and opposition thereto, and upon consid- 
eration of oral argument of counsel made in open 
Court, and it appearing to the Court that plaintiff's 
Motion should be granted in part, it is by the Court 
this 16th day of August, 1968, 


ORDERED, ADJUDGED AND DECREED: 


1. That the record of the pleadings, papers, docu- 
ments, transcripts and exhibits in the case of Arthur 
McKamey v. Dolores K. Beavers, Civil Action No. 
2676-66, which case was used to hold said records 
in the consolidation of the cases, be included and 
made a part of the record of appeal in the cause here- 
in, Civil Action No. 2678-66. 


2. That said record shall include specifically all 
of the Orders, Statements of Material Fact, Memo- 
randum of Points and Authorities, Affidavits, Exhibits 
and Transcripts stated or referred to in defendants' 
original Motion for Summary Judgment and plaintiff's 
Opposition thereto, and defendant Virginia Lee Ma- 
son's Renewal of Motion for Summary Judgment and 
plaintiff's Opposition thereto, which have been ex- 
amined and considered by the Court in entering its 
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Order of May 2, 1968, for Summary Judgment in favor 
of defendant Virginia Lee Mason. 


3. That the transcripts of the depositions of all 
deponents, except that of Admiral Thomas B. Owen, 
be excluded from the record on appeal herein. 


/s/ George L. Hart, Jr. 
United States 
District Judge 


Seen: 


/s/ E. Grey Lewis 
Assistant United States Attorney 
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1. Whether the judicially developed doctrine 
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| of absolute 


immunity of government officers stated by the Supreme Court of 


the United States in Barr v. Matteo is applicable to this 
whose libelous statements were not based upon matters 


| defendant, 
| which were 


by law committed to her control, supervision or position, and had 


no relation to her position or employment. 


*This case has never previously been before this Court. 


|2. Whether a government employee who makes statements dur- 
ing the course of an investigation and hearing, which hearing is not 
judicial in nature, is entitled to absolute privilege. 


3. Whether summary judgment should have been granted in an 
action for damages for libel and slander when there is no substantiat- 
ing evidence other than self serving statements that the defendant’s 
libelous statements were made during duty hours at the direction of 
a superior officer. 


4. Whether summary judgment should have been granted when 
the defendant’s supporting affidavits did not meet the testimonial 
requirements that they be founded on ‘personal knowledge’ as set 
forth in Rule 56(e), F.R.C.P. 


5. Whether the statement of defendant and her superior officer 
that the statements made by the defendant were within the outer 


perimeter of the defendant’s position, without any other substantiat- 
ing evidence, is a question of law or a question of fact. 


6. Whether summary judgment should have been granted where 
the record reveals numerous disputed issues of fact and law. 


‘7. Whether the granting of summary judgment, with no other 
evidence of record other than self-serving or non-conforming affida- 
vits,; so deprived the plaintiff of his Constitutional rights as to 
constitute a denial of due process. 


JURISDICTIONAL STATEMENT 


iThe jurisdiction of the United States Court of Appeals for the 
District of Columbia Circuit to review the order of the United States 
District Court for the District of Columbia entering a final sum- 
mary judgment for the defendant, is vested in Title 28, United 
States Code, Section 1291. 


STATEMENT OF THE CASE 


The appeal herein is on one of five suits for libel and slander 
which were filed in the United States District Court for the District 
of Columbia by appellant. The defendants are employees of the 
United States Naval Research Laboratory. The appellant was also an 
employee of the United States Naval Research Laboratory for 
approximately 20 years. On July 29, 1965, Arthur McKamey, the 
appellant, was served with a Letter of Charges which ultimately 
resulted in his discharge as an employee of the United States 
Government on December 27, 1965. The appellant has affirma- 
tively and unequivocally denied the charges under oath on many 
occasions and at each level of hearing and review. The civil suits 
claiming damages for libel and slander were filed before the admini- 
strative proceedings had been exhausted in order to|comply with 
the District of Columbia statute of limitations in such cases. Each of 
the defendants in the five suits pleaded absolute privilege as a 
defense. The appellant contends that the appellee’s libel and slander 
of appellant did not concern matters which were committed to the 
control or supervision of appellee by law, and were manifestly and 
palpably beyond her authority in her position. 


In the United States District Court, over appellant’s objections, 
all of the five suits were consolidated into the case entitled Arthur 
McKamey v. Dolores K. Beavers, Civil Action No. 2676-66. All five 
defendants in the consolidated case filed a motion for summary 
judgment which was denied by the District Court on May 17, 1967. 
Thereafter on June 1, 1967, appellant took the deposition of Cap- 
tain (now Rear Admiral) T. B. Owen, who, at the time of the dis- 
charge of appellant, was the officer in command of] the United 
States Naval Research Laboratory. Appellee and Captain Owen, in 
their affidavits, and Captain Owen in his deposition, state that the 
libelous and slanderous statements made, were made at the request 


of or direction of officials of the Department of the Navy or Civil 
Service Commission during duty hours. There is no other support- 
ing evidence to this effect of record. Appellee filed a Renewal 
Motion for Summary Judgment on or about February 15, 1968. On 
April 5, 1968, the motion came before the Honorable George L. 
Hart, Jr., for hearing. Judge Hart ruled in favor of appellee, which 
order was entered on May 2, 1968, and from which judgment appel- 
lant seasonably appeals. 


|Appellant, Arthur McKamey, was a longtime employee of the 
United States Naval Research Laboratory (NRL). He was a Security 
Specialist and occupied a GS-9 position as a Supervisor of Physical 
Security. He was also the Chief of Security Police at that post. On 
July; 29, 1965 he was served with a Statement of Charges which 
included charges allegedly based upon statements made to Office of 
Naval Intelligence (ONI) investigators by the appellee, Virginia Lee 
Mason. As of the date of the charges, no sworn statement of the 
defendant Mason concerning alleged acts of McKamey towards 
Mason was produced. On July 30, 1965, Rear Admiral (then Cap- 
tain) T. B. Owen, the Director of the Naval Research Laboratory, 
appointed Dr. Leland A. DePue to act as management’s (Govern- 
ment’s) representative (defendant’s Ex. C to 1967 Motion For 
Summary Judgment; Owen deposition, Tr. 48, and letter from 
Assistant United States Attorney dated June 9, 1967). On October 
11, 1965, a disciplinary hearing on the charges made against 
McKamey commenced at the Naval Research Laboratory (NRL) 
before a Hearing Advisory Committee (Committee) appointed by 
Captain Owen (NRL Tr 3). The chairman of the Committee stated 
that the Committee was not a judge or jury, but was convened to 
‘determine and search out all the facts pertinent to the case (NRL 
Tr 4). The appellee, Virginia Lee Mason, testified at the hearing on 


October 11, 1965 (NLR Tr 11 through 45). During her direct testi- 
‘ mony the Government introduced into the hearing Mason’s sworn 
statement which was executed on September 3, 1965, which date 
was more than 30 days after the date on the letter of charges which 
had been handed to McKamey. This sworn statement is a part of 
the record herein, being Exhibit “A” of the plaintiff’s complaint in 
the District Court. (also Defendant’s Exhibit E, JA 20) The testi- 
mony given by Mason at the hearing and in her written statements 
are libelous per se. Mason was recalled by the Committee on 
October 19, 1965, and again testified (NRL Tr 1121 through 1139) 
concerning the charges resulting from her statements of alleged 
derogatory information about McKamey. Thereafter Mason testified 
before the United States Civil Service Commission, Appeals Examin- 
ing Office (CSC) on March 28, 1966 (CSC Tr 27 through 36). The 
libelous statements made by Mason pertain to alleged'improper and 
scandalous conduct on the part of McKamey. Mason'stated that in 
1949, although she and McKamey were married to different spouses, 
McKamey persisted in annoying her both at work and at her home 
by calling her for dates; that on several occasions McKamey maneu- 
vered her into a position where he forced his attentions on her and 
kissed her; that on one occasion McKamey pressed her against a glass 
door and kissed her; that apparently Lt. Gaudet (at that time in 
1949 the superior officer to both of them) observed this last 
happening and came in and broke it up; that she was afraid to tell 
her husband what McKamey was doing as her husband was jealous; 
that she refused to ride to and from work with McKamey because 
she did not trust him and was afraid that he would make further 
advances; that she reported the incident to Lt. Gaudet and asked for 
a transfer to avoid further trouble; that each time McKamey 
attempted to kiss her it was during working hours and in his 
office; that based upon her association with McKamey she did not 
feel that he would be suitable for access to classified information 
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and would not recommend him based upon the above; that 
McKamey would try to stop her and try to hug her; that McKamey 
reached out for her three or four times. 


In his Complaint filed in the District Court, McKamey set forth 
all of Mason’s slanderous utterances and publications. McKamey 
denied each and every statement by Mason in his response to the 
Letter of Charges. Again, under oath, at the Naval Research Labor- 
atory hearing, McKamey denied the charges (NRL Tr 826 et seq.). 
In the Affidavits dated May 2, 1967 (JA 24) and March 11, 1968, 
(JA 44) filed by McKamey in support of his objections to the Mo- 
tions for Summary Judgment, McKamey absolutely and unequivo- 
cally'denied each and every charge made against him by the Naval 
Research Laboratory in its removal proceedings based upon alleged 
misconduct on his part, and McKamey swore that each and every 
allegation which he made about the other defendants and Virginia 
Lee Mason was absolutely true within his personal knowledge; that 
each'and every slanderous allegation which he has attributed to the 
other defendants and Virginia Lee Mason was maliciously made by 
them, knowingly, knowing that they were not true and without as- 
certaining whether they were in fact true, and in reckless and total 
disregard of his private rights; that the statements made about his 
misconduct in the office with Mason are absolutely false and are not 
substantiated by anyone. McKamey further alleges in his affidavits 
that ‘some of the allegations by Mason are refuted by Lt. Gaudet 
whose statement under oath was submitted and attached to the af- 
fidavit in support of McKamey’s objection to defendant’s motion, 
as Exhibit D. McKamey further states that he knew and knows the 
jobs, duties and positions of Mason at the Naval Research Labora- 
tory, and that she was not in anywise connected with personnel mat- 
ters as a part of her position so far as his job and his conduct was 
concerned; that he knew that she was not acting within her official 
duty, or within the outer perimeter of her duties or within the scope 
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of her official capacities when she made the false, defamatory utter- 
ances and publications about him; that she started making her false 
utterances and statements before Captain Owen had any knowledge 
that she had made them in the first instance to the Office of Naval 
Intelligence (ONI) investigator (Owen Dep. Tr. 19, 41,/70, 83; NRL 
Tr 38, 39). The charges preferred by Naval Research Laboratory 
were drawn and based upon raw investigative reports with no effort 
by Captain Owen or the Naval Research Laboratory to! substantiate 
the allegations or to investigate the truth or veracity of Mason’s al- 
leged statements of McKamey’s misconduct (Owen Dep. Tr. 73). 
McKamey has submitted, in support of his objections) to the Mo- 
tions for Summary Judgment, affidavits of Lucille Lloyd (Plaintiff's 
Ex. “F”) and Norah Blackburn (plaintiff's Ex. “G’’) which cast doubt 
on Mason’s character and reputation and her reputation for truth 
and veracity and her morals. During the course of the ‘Civil Service 
Commission hearing, the testimony of Jean Owen Piciotta cast 
doubt on Mason’s reputation for truth and veracity and character, 
and reputation as to her morals. McKamey further stated in his affi- 
davits that in accordance with the custom of the Naval Research 
Laboratory, there is no authority for anyone to deliberately testify 
. as to a false and malicious, slanderous statement or utterance; that 
the defendant was not engaged in the normal or customary duties 
required of her position at the time she gave false information and 
testimony (JA 27, 45). Captain Owen testified that he did not di- 
rect Mason to tell an untruth (Captain Owen Tr 141). 


Mason’s sworn statement of September 3, 1965 was attached 
to plaintiff's complaint in District Court Case No. 2678-66; it was 
also introduced by the defendants as defendants’ Exhibit E? (JA 20) 
in support of the consolidated Motion for Summary Judgment filed 
in 1967; and it was made a part by reference in defendant Mason’s 
Renewal Motion For Summary Judgment filed in 1968. This affi- 
davit by Virginia Lee Mason was subscribed to at the bottom there- 


of as follows: “I have read the above statement, initialed the cor- 
rections and state that it is true and correct to the best of my knowl- 
edge.” (JA 21) The other affidavits introduced to support defendants’ 
1967 Motion For Summary Judgment were designated as defendants’ 
Exhibits “C”, ““D”’ and “Fl” to “F5”. None of these affidavits were 
subscribed and sworn to with any statement as to personal knowledge 
of the affiant (JA 19, 20, 21, 23). These affidavits were also incorpo- 
rated in defendant Mason’s 1968 Renewal Motion for Summary Judg- 
ment. The supporting affidavits of the defendant do not comply with 
the provisions of Rule 56(e) F.R.C.P. and cannot be considered as ad- 
missible evidence in making a determination under Rule 56, F.R.C.P. 
The affidavits of plaintiff McKamey in support of his opposition to 
both motions for summary judgment are in proper form and set forth 
specific facts and questions of law showing that there are genuine is- 
sues for trial. 


On October 10, 1966, plaintiff McKamey filed five suits in the 
United States District Court for the District of Columbia for damages 


for defamation of character, libel and slander. The cases were desig- 
nated as: 


Arthur McKamey v. Dolores K. Beavers, C.A. No. 2676-66. 
Arthur McKamey v. Margaret H. Munro, C.A. No. 2677-66. 
Arthur McKamey v. Virginia Lee Mason, C.A. No. 2678-66. 
Arthur McKamey v. Eugene R. Dancico, C.A. No. 2679-66. 
Arthur McKamey v. John S. Bonaiuto, C.A. No. 2783-66. 


All of these defendants had made defamatory utterances and publi- 
cations against the plaintiff McKamey. The United States Attorney 
for the District of Columbia filed answers for all the defendants. 
The District Court cases were consolidated over the objection of Mc- 
Kamey, and the records maintained as McKamey v. Beavers, C.A. 
No. 2676-66. The plaintiff has taken numerous depositions in the 
consolidated cases but has not yet had the opportunity to take the 


| 
deposition of defendant Mason. McKamey was not dilatory in his 
discovery proceedings. The depositions are numerous, lengthy and 
costly. Time alone did not permit of the taking of the deposition 
of Mason before her attorneys filed the Renewal Motion for Sum- 


mary Judgment. 


On Arpil 5, 1968, a hearing was held before the Honorable 
George L. Hart, Jr., on Mason’s motion. Judge Hart, in support of 
his ruling for the defendant, stated “There is no change in the law, 
but you do have then Captain, now Admiral Owen’s deposition, at 
least as much of it as could be gotten under the circumstances of 
the examination” (April 5, 1968 hearing, Tr 26). There is absolutely 
no evidence in the testimony of Captain Owen in his! deposition to 
support defendant’s motion which was not in the record at the time 
of the hearing on the earlier motion for summary judgment, which 
earlier motion was denied by the Court on May 17, 1967. Captain 
Owen’s deposition contains no evidence to substantiate the defense 
of absolute immunity. To the contrary, the deposition of Captain 
Owen, when read in its entirety, raises questions of triable issues, in- 
cluding conflicting or perjured testimony of several of the witnesses. 
At the time of the making of the slanderous utterances by Mason, 
the defendant Mason held the civil service position and classification 
of GS-6 Accounting Technician at the Naval Research Laboratory. 
At that time, her employment in her position at the Naval Research 
Laboratory had no relation to or connection with the employment 
of McKamey. The appellant is informed and defendant has stated, 
that, in addition to the defamatory statements made in the hearings 
and the written affidavits submitted, defendant also made false, de- 
famatory statements to Office of Naval Intelligence iONI) agents. 


10 


SUMMARY OF ARGUMENT 


This case raises a series of issues arising out of the interpreta- 
tion of the decision of the Supreme Court of the United States in 
Barr v., Matteo, 360 U.S. 564 (1959), and Howard v. Lyons, 360 
U.S. 597. The Circuit Courts of Appeals in the various circuits, as 
well as the District Courts, have gone in various directions in an at- 
tempt to either fit in or keep out of the standards of those cases, 
their applicability to executive officers of the Government and Gov- 
ernment employees. There is much consistent precedent on the limi- 
tations circumscribed for legislative immunity, which immunity is 
granted by the Constitution of the United States. However, in the 
case of executive absolute immunity which was judicially established, 
there is little precedent which is consistent which prescribes the lim- 
itations of liability. The Courts should prescribe no less limitations 
or standards for the executive branch as privilege from suit for legal 
damages than is available to the legislative branch officers and em- 
ployees. The opinion of the Supreme Court of the United States in 
United States v. Johnson, 383 U.S. 169, makes it clear that the 
Speech or Debate Clause of the Constitution, designed to protect 
the free speech of legislators, will not be an instrument of destruc- 
tion of the free speech and liberties of citizens, which it would be- 
come if read as a blanket immunity for the unlawful acts, unrelated 
to the due functioning of the legislative process, and destructive of 
the fundamental rights of the citizens. The Supreme Court of the 
United States will not permit or sanction illegal acts by legislative 
employees to warrant the granting of legislative immunity. Tenney 
v. Brandhove, 341 U.S. 367, and Dombrowski, et al. v. Eastland, 
387 U.S. 82. The blanket immunity which the United States Execu- 
tive Branch would attempt to throw over the illegal acts of appellee 
and other similar government employees likewise should not be sanc- 
tioned by this Court. Further, no lesser standards or limitations 
should be imposed upon the Executive Branch of the government 
down through the ranks to the ordinary government employee. 
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| 
ARGUMENT | 

| 
For the purposes of this brief, the items designated as numbers 
1, 2, 3 and 5 in the statement of issues presented for review, will be 
treated and argued together. 


| 

The defendant Mason is a Grade GS-6 Accounting Technician 
employed at the United States Naval Research Laboratory. It has 
not been established by any evidence that the defendant conformed 
to the position or employment standard set forth in Barr v. Matteo, 
supra. The only written evidence in support of defendant’s conten- 
tion that she was acting within the scope of her authority are the 
affidavits of (1) T. B. Owen, Captain, USN (Def. Ex. C, JA 18), 
(2) of Leland A. DePue (Def. Ex. D, JA 19), and (3) of defendant 
Virginia Lee Mason (Def. Ex. ES, JA 20, and Def. Ex. E74, JA 22). 
None of these affidavits should be regarded as evidence as they do 
not comply with the testimonial requirements of Rule 56(¢) F.R.C.P. 
Even if the above-listed affidavits were considered proper, the state- 
ments in the affidavits to the effect that defendant was directed to 
testify or give information, does not warrant a legal conclusion that 
defendant is entitled to the privilege of absolute immunity. In fact, 
Captain Owen, in his deposition, stated with regard to this defend- 
ant and the defendants in the other cases that they would not be 
involved in personnel procedures—formal procedures related to his 
(McKamey’s) employment (Owen dep. Tr 150). Captain Owen was 
asked “Outside of the appearance as witnesses either at the hearings 
or under any other investigation in which they were given of ficial 
time—did they exercise or give evidence in connection with their of- 
ficial duties?” He replied “Not to my knowledge” (Owen dep. 
Tr 151). Captain Owen was asked “Is there a distinction in your 
mind between the position of responsibility of Dr. DePue as distin- 
guished from the position of these five defendants in connection 
with the hearings?” He replied ““Yes” (Owen dep. Tr 151). It 
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should be noted that Captain Owen appointed a management rep- 
resentative on the day after the letter of charges was handed to 
McKamey, authorizing him to investigate and hold hearings. And, 
the first of the slanderous utterances and publications had been 
made by defendant Mason at least three months prior to the date 
of the appointment of management representative by Captain Owen. 
Thus, the question can also be raised, how can Captain Owen, after 
the fact, attempt to clothe defendant Mason with the privilege of 
absolute immunity? The provisions of Rule 56 F.R.C.P., as defined 
by the Supreme Court in United States v. Diebold, 369 U.S. 654, 
require that “on summary judgment the inferences to be drawn from 
the underlying facts contained in such materials must be viewed in 
the light most favorable to the party opposing the motion”. 


|The decision in Barr v. Matteo, supra, and the cases set forth 
in the Supreme Court decision, relate to the head of an executive 
department, top officials of the executive department and officers 
of the executive department acting within the purposes of the agency 
and the action complained of must be prima facie in accordance 
with; the normal behavior and duties. In the case at hand the de- 
fendant has not established that her position or her employment 
afford her the defense of absolute immunity under the standards 
set forth in Barr v. Matteo. It has been pointed out in the Sum- 
mary of Argument on pages 11 and 12 of this brief, that in the 
legislative branch absolute privilege or absolute immunity applies 
only to legislators acting within the scope of their legislative duties. 
If the standards set forth with regard to the limitations on the use 
of legislative immunity were to be considered in this case, there is 
no question that defendant Mason was acting outside the scope of 
her employment, or not within the scope of her employment, and 
is not entitled to absolute immunity in this case. 
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In the case of Kelly v. Dunne, 344 F.2d 129 (1965) (First Cir.) 
the Court held that the invasion of private property by the false 
allegation of a warrant constitutes a sufficient showing of malice to 
divest the defendant (in that case a Postal Inspector) of all immunity 
and that a Federal Postal Inspector does not qualify for the defense 
of absolute immunity where malice was charged. In Kelly the Court 
found the three common denominators which this type of case pos- 
sessed, to be: (1) “the conduct of the defendants * * * viewed 
without reference to the defendant’s alleged motives was within the 
normal scope of their agency powers’’, (2) “the activity of the de- 
fendants was ‘prima facie’ in accordance with (their) . . . duties and 
customary behavior’, and (3) “the public interest was considered 
important in comparison with the private rights involved”. The 
Kelly Court thus restricted alsolute immunity and held that ‘reck- 
less misconduct’ of Federal Officers exceeds or forfeits their privi- 
leges of absolute immunity. 


The Federal Tort Claims Act, 28 U.S.C. par. 2860(b) expressly 


excepts certain intentional acts, including defamation. In the case 
at hand, the pleadings and the affidavits of appellant state that the 
defamatory statements of appellee were made with malice and out- 
side the scope of her office as established by the standards of the 
case of Barr v. Matteo. It may be argued that the Director of the 
Naval Research Laboratory and his designated representative, Dr. 
Leland DePue may be entitled to privilege, as well as the ONI inves- 
tigators, but the director and his representative may not cast the 
cover of absolute immunity over the defendant. Ina similar situa- 
tion it has been held that “while there is authority indicating the 
public policy requires that statements made to a prosecuting attor- 
ney are absolutely privileged, the majority of cases hold/that the 
privilege is qualified * * *. The statements must be made without 
malice, in good faith, and in an honest belief of their truth,” Jolly 
v. Valley Publishing Co., 388 P.2d 139. The case of Colpoys »v. 
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Gates, 118 F.2d 16, decided by this Court, although decided prior 
to Barr v. Matteo, and quoted in the briefs thereto, was not upset 
by the!Supreme Court and is still the law in this Court. This Court 
held in that case that the United States Marshal was outside his ‘gen- 
eral line of duty’ and hence not privileged when he was not a policy 
making official. In the case of Foltz v. Moore, 189 F.2d 537, the 
Second Circuit held that “alleged false statements which defendant 
made to Federal Bureau of Investigation in course of Bureau’s inves- 
tigation of plaintiff and which statements allegedly resulted in plain- 
tiff’s discharge from Federal office, were actionable if maliciously 
made.” In Hughes v. Johnson, 305 F.2d 267, the Ninth Circuit held, 
in motion for summary judgment, that when such performance (of 
a game warden) was actuated by malice and in violation of the 
Fourth Amendment, it cannot be said “to fall within the scope of 
the official duties of the appellees and immunity does not extend 

to such conduct”. 


It has been clearly shown that defendant was not an officer of 
the Government within the standards set forth in Barr v. Matteo and 
Howard v. Lyons, supra. Defendant was a subordinate employee of 
the Naval Research Laboratory, and was without any policy making 
authority, and her libelous utterances were not based upon matters 
which were by law committed to her control, supervision or position, 
and had no relation to her position or employment. The District 
Court failed to conform to the standards set forth by the Supreme 
Court in Barr and Howard, supra. Barr v. Matteo held that absolute 
immunity is not enjoyed by all governmental employees, but only 
officers or officials. In 360 U.S. 564, at 572, 573 and 574, the 
Court said: 

“The privilege is not a badge or a monument of ex- 
aulted office, but an expression of policy designed 


to aid in the effective function of government. 
** * 
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“It is not the title of his office but the cuties with 
which the particular officer sought to be made to 
respond in damages is entrusted. The relation of the 
act complained of to ‘matters committed by law to 
his control or supervision’ * * * which must provide 
the guide in delineating the scope of the rule which 
clothes the official acts of the executive officer with 
immunity from civil defamation suits.” 


The Attorney General of the United States, in 1959, in a mem- 
orandum about the Barr and Howard decisions dated July 13, 1959, 
To the Heads of All Departments and Agencies, stated “No Govern- 
ment official should assume that these decisions give him full and 
complete protection against actions for defamation.” See the quota- 
tion shown on page 13 of Plaintiff's Memorandum of Points and 
Authorities In Opposition To Defendants’ Motion For Summary 
Judgment filed May 2, 1967. 


The chairman of the Naval Research Laboratory lis Advis- 
ory Committee stated that the committee was not a judge or jury 
(NRL Tr 4). Under the provisions of Navy Civilian Personnel In- 
structions (NCPI 750) (Def. Ex. “‘A’’) dated 15 June 1962, para- 
graph 5-6g provides that witnesses under the jurisdiction of the com- 
mand shall be required to attend, if possible, and they shall be ex- 
cused from duty without charge to leave. There is no tight to sub- 
poena, but outside witnesses are invited to attend hearings. Under 
paragraph 5-6h, each witness is placed under oath. 


We feel that the same limitations and restrictions placed upon 
witnesses in Kelley, Johnson and Foltz, supra, prohibits the applica- 
bility of the privilege of absolute immunity in this case when the al- 
leged slanderous utterances and publications are comprised solely of 
false statements and made with malice. The Court held in W.U. Tel., 
Co. v. Lesense, 182 F.2d 135, that the privilege may be lost if abused. 
Under Maryland law, repetition of false statements are not privileged, 
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Pulverman v. A.S. Abell Co., 228 F.2d 797. The requirements that 
the statements not be made with malice, i.e. with knowledge of its 
falsity or in reckless disregard of the truth in Time, Inc. v. Hill, 87 
S.Ct. 534, must be required in administrative investigations and 
hearings. It has been held that a scurrilous letter addressed to the 
District Commissioners, charging certain subordinate officers with 
malfeasance in office, is not privileged, especially when no founda- 
tion for the charge appears, Raymond v. United States, 25 App. 
D.C. 55, certiorari denied, 26 S.Ct. 755. 


: From the standpoint of a person injured by the wrongful act 
of another, the relationship of principal and agent is immaterial. In 
cases of the executive branch immunity, the immunity would extend 
by delegation, or by agency. The tort liability is not based upon a 
contractual relationship between principal and agent, but upon the 
common law obligation that every person must act in a way not to 
injure others, 3 Am Jur.2d Agency, Section 300. As held in Hard- 


ing v. Ohio Cas. Ins. Co., 41 N.W.2d 818, an agent is liable for his 
own separate torts, such as * * * slander, libel * * *. We find no 
difference in the Federal Law prescribed by the standards set by the 
Supreme Court for legislative immunity or executive immunity 
which would entitle defendant in this case to absolute immunity. 


: There is no substantive difference in the deposition testimony 
of Captain Owen with regard to defendant’s right to be entitled to 
the defense of absolute immunity from the evidence which was in 
the file prior to his deposition on June 1, 1967. If anything, his 
testimony in the deposition favors plaintiff's theory of the law 
(Owen dep. Tr 150, 151). At the deposition Captain Owen stated 
that he did not direct defendant Mason to tell an untruth (Owen dep. 
Tr.141). The affidavits of McKamey filed in opposition to the Mo- 
tions for Summary Judgment controvert the self-serving statements 
submitted for Mason, and raise an issue of fact as well as law. The 
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statements made in behalf of Mason have failed to raise) such speci- 
fic facts with regard to Mason’s having made such libelous statements 
during duty hours at the direction of a superior officer jas to require 
a summary judgment for Mason. The Fifth Circuit Court) of Appeals 
held in Fowler v. S. Bell Tel. & Tel. Co., 343 F.2d 150, that it was 
incumbent upon the defendant to show through specific facts that 
they were Federal officers acting within the outer perimeter of their 
duties and hence privileged in the premises, Barr v. Matteo, 360 U.S. 
564, Norton v. McShane, 332 F.2d 855, and that these [facts were 
not controverted. The Court further held that the base} conclusion- 
ary allegations that * * * were acting within the scope of their em- 
ployment and under color of office, were inadequate for this pur- 
pose and that these allegations were legal conclusions unsupported 
by facts. On motion for summary judgment, the inferences to be 
drawn from underlying facts must be viewed in light most favorable 
to the party opposing the motion. In Norton v. McShane, supra, 
Judge Gewin in the dissenting opinion stated that the record should 
show clearly what the truth is with respect to the matters complained 
of; that the Court cannot decide factual issues and that !the party 
seeking summary judgment has the burden of positively'and clearly 
demonstrating that there is no issue of fact and that any doubt is 
resolved against the movant. See pages 24 and 25 of! plaintiff’s 
Memorandum of Points and Authorities In Opposition To Defend- 
ants’ Motion for Summary Judgment which was incorporated by ref- 
erence into plaintiff's Opposition To Defendant Mason’s Renewal 
Motion For Summary Judgment for the larger quote of Judge Gewin 
in the Norton case. Summary judgment is not warranted in view 

of conflicting facts presented by affidavits and depositicne Simler 

v. Conner, 372 U.S. 221. 


The Court should consider the similarity of the relationship of 
the employees of the legislative branch, and should follow the deci- 
sions of the Supreme Court in Kilbourn v. Thompson, 1 103 U.S. 168 
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(1880) and Tenney v. Brandhove, supra, and United States v. John- 
son, 383 U.S. 169. If the same interpretations were made in this 
case with regard to the limitations placed on the privilege of immu- 
nity, the Court could only find that the immunity would not attach 
to the defendant. Also see Dombrowski, et al. v. Eastland, et al. 
supra. 


The authorities and the law cited in this brief have held that 
the questions raised in the issues argued are questions of fact, and 
the movant must carry the burden of proving as a fact the issues 
raised. Since the plaintiff, although not dilatory, has not had the 
opportunity to complete the discovery permitted him under F.R.C.P., 
and the defendant has not proven her case under the Federal Rules 
of Civil Procedure, the Court should not have made a ruling on de- 
fendant’s motion for summary judgment as a matter of law or fact. 
Additional arguments are set forth in appellant’s memoranda in Oppo- 
sition to the two motions filed for summary judgment in the Dis- 
trict Court and are incorporated herein by reference. 


4. The Court Erred in Granting Summary Judgment When 

| Defendant’s Supporting Affidavits Did Not Meet the 
Testimonial Requirements of Personal Knowledge as 
Set Forth in Rule 56(e) F.R.CP. 


The Courts have held that statements which were made by de- 
fendants must be disregarded where they are not made on personal 
knowledge, Miller Studio, Inc. v. Pacific Import Co., 39 F.R.D. 62, 
Dietrich v. Standard Brands, Inc., 32 F.R.D. 325, F. S. Bowen Elec. 
Co. v. J. D. Hedin Const. Co., 316 F.2d 362. The affidavits submit- 
ted by defendant in support of her Motion for Summary Judgment 
are defective and inadmissible as evidence. Even if they were admis- 
sible, they are controverted by the plaintiff in his affidavits in oppo- 
sition to the motions. In Fowler y. S. Bell Tel. & Tel., supra, the” 
Court held “Moreover, verification must be in personal knowledge 
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alone, whereas these petitions were verified only on knowledge, in- 
formation and belief, Rule 56(e)’”. In the present case, the affidavits 
introduced as defendant’s Exhibits C, D, E> and F>, were only sub- 
scribed and sworn to without any reference to personal knowledge. 
In the affidavit submitted as defendant’s Ex. E®, the defendant Ma- 
son verifies her statements by saying “ I HAVE READ THE ABOVE 
STATEMENT, INITIALED THE CORRECTIONS, AND STATE THAT IT IS 
TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE”. Thus, 
all of the affidavits submitted by defendant are not in the form of 
verification required by Rule 56(e) F.R.C-P. 


6. The Court Erred in Granting Summary into To 
Defendant Where the Record Reveals Numerous Dis- 
puted Questions of Fact and Law. 


| 
The affidavits submitted by plaintiff in opposition to both mo- 
tions for summary judgment raise numerous questions of fact as well 
as law that only a full hearing and extensive testimony by deposi- 
tions or otherwise can establish. The Court held in the Fowler case, 
supra, that in the absence of specific factual demonstration, that ac- 
tions of the officers were indeed taken in pursuit of official duties, 
that a motion for summary judgment will not stand. Judge Gewin 
in the Norton case, supra, stated that summary judgments are granted 
sparingly. In arguments set forth herein and to the other points 
raised, McKamey has set forth numerous disputed questions of fact 
and law which require exploration and resolution by way of a full 
trial. 
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7. In Granting Summary Judgment with the Pleadings and 
Evidence of Record the Court Acted in Such a Manner 
as To Deny Plaintiff Due Process and Deprived Plaintiff 
of His Constitutional Rights. 


The affidavits of the plaintiff raised genuine issue as to the ma- 
terial fact and law as to whether defendant was acting within the 
standards of her position as set forth in Barr v. Matteo, and have 
made numerous points indicating that there are questions of law and 
fact as to this point. The questions raised relate to whether defend- 
ant was acting within the scope and sphere of her position and em- 
ployment so as to entitle her to immunity from suit by plaintiff for 
damages in libel and slander so as to preclude summary judgment. 
Rule 56(c) F.R.C.P. “The moving party has the burden of positively 
and clearly demonstrating that there is no genuine issue of fact, and 
any doubt as to the existence of such an issue is resolved against 
him.” National Screen Serv. Corp. v. Poster Exchange, Inc., 305 
F.2d '647, 651; accord, Poller. v. Columbia Broadcasting System, 
Inc., 368 U.S. 464, 82 S.Ct. 486. The record also indicates that 
plaintiff has raised a question of fact as to whether defendant was 
acting in excess and abuse of her office and employment at the 
time of the utterances and publications of the libelous and defama- 
tory matter. 


In spite of the protestations of plaintiff’s counsel, the defendant 
relies on her plea of absolute immunity as a defense of the plaintiff’s 
claim for damages. In a reading of the transcript of the Naval Re- 
search Laboratory Hearing, filed as Government Exhibit G, and the 
transcript of the Civil Service Commission Hearing, defendant’s Ex- 
hibit H, both incorporated in the defendant’s Renewal Motion by 
attachment, and when considered with plaintiff’s uncontroverted 
statement of the facts, it becomes a factual issue as to whether the 
defendant is entitled to absolute immunity from suit. 
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In Fowler v. Southern Bell Tel. & Tel. Co., supra, in the opin- 
ion by Circuit Judge Bell, the Fourth Circuit faced an analogous 
problem to the illegal search and seizures in Hughes v| Johnson and 
Kelley v. Dunne. Special investigators for the Alcohol and Tobacco 
Tax Division of the Department of Internal Revenue were charged 
with wiretapping. The Court of Appeals rejected any claim of im- 
munity under Barr v. Matteo for the alleged acts of wiretapping, in 


| 
an opinion which raises considerations relevant here. The Court 


pointed out: | 


“Defense of Sovereign privilege imposes a drastic 
impingement on personal liberty, and is recognized only 
because this impingement is considered justi fied in 
order to encourage public officials to fearlessly dis- 
charge the duties of their office... .. The defense 
should not be sustained on the basis of techni¢al pro- 
cedural defaults of the opposing party or in the absence 
of a clear and specific factual demonstration that the 
actions of the officers were indeed taken in pursuit of 
their official duties. This standard has not yet been 
met in connection with the alleged wiretapping here.” 
343 F.2d at 155. 


These recent Court of Appeals decisions emphasize that the 
policy considerations which impelled the Court to extend the offi- 
cial immunity doctrine in Barr v. Matteo—a determination that fed- 
eral officials should not be deterred in their freedom to develop ex- 
ecutive policy by the fear of “civil defamation suits’, 360 U.S. at 
574—do not govern situations in which federal officials are charged 
with illegal invasions of citizens’ constitutionally protected rights to 
privacy, security of person and due process. Here damage suits which 
“might appreciably inhibit’? the unlawful violation of the liberties 
of the First, Fourth and Fourteenth Amendments serve the highest 
public purpose. The “fearless, vigorous and effective administration 
of policies of government”, Barr v. Matteo, 360 U.S. at 571, is not 
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inhibited by a requirement that Government officials hew at a mini- 
mum to the commands of the Constitution. Olmstead v. United 
States, 277 U.S. 438, 485. 


Barr v. Matteo, supra, does not, we suggest, within its own def- 
initions immunize the charged acts of defamation where the defend- 
ant here was not acting within the scope, or even outer perimeter of 
her employment, and the false, slanderous statements did not con- 
cern any matter charged to her position or office by law. We suggest 
that it would be preposterous for the Government to permit its em- 
ployees under all circumstances to make false statements, maliciously, 
and then cover their slanderous utterances with the shield of abso- 
lute immunity. If the doctrine could be stretched to such a point, 
the recent comment of Circuit Court Brown in Chafin v. Pratt, 358 
F.2d 349 (C.A. 5, 1966) would require consideration: 


“Tt may well be that the immunity doctrine has 
now been extended too far, that the policy of the doc- 
trine as analyzed by Judge Learned Hand in Gregoire v. 
Biddle, (C.A. 2, 1949), 177 F.2d 579, cert. denied, 
1950, 339 U.S. 949, merits reexamination, especially 
in light of the trend towards contracting other kinds 
of tort-liability immunity.” 358 F.2d at 353, fn. 9. 


Cf. the dissenting opinions of the Chief Justice and Mr. Justice Doug- 
las in Barr v. Matteo, 360 U.S. at 578, the dissenting opinion of Mr. 
Justice Brennan, 360 U.S. at 586, and the:dissenting opinion of Mr. 
Justice Stewart, 360 U.S. at 592. 


We suggest that the extension of the doctrine to a government 
employee under the circumstances of this case is not a proper judi- 
cial function and cannot be sanctioned under present law. As we 
have pointed out, the doctrine of official immunity has no applica- 
bility whatsoever to the facts in this record. But, if the doctrine 
would be enlarged so as to cover the acts of the defendant in this 
case and extend to her the doctrine of absolute immunity, then we 
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suggest that such a result would undermine appellant’s Constitutional 
rights. 


CONCLUSION 


This case has brought to the Court a series of questions which, 
in a certain sense, touch the fundamentals of a free society. It raises 
the question as to when or whether a citizen is entitled to the privi- 
leges and immunities prescribed under the Constitution. It ultimate- 
ly raises the issue of whether in a democratic government of ordered 
liberty it can be said that any man, by virtue of his power, his status 

or his high authority, is wholly above the law. | 


In this case the defendant, and the defendants in the other sim- 
ilar cases filed by this plaintiff, are charged by the plaintiff with hav- 
ing wrongfully, maliciously uttered and published false, defamatory 
statements for the purpose of submitting this information to other 
persons for the purpose of casting doubt on plaintiff’s reputation, 
moral worth, reputation, character, integrity and ability to hold a 
sensitive position of employment with the United States Naval Re- 
search Laboratory. The record, when considered in its entirety, 
would appear to establish a conspiracy between the defendants in 
the five cases to cause the plaintiff to lose his job. The charges 
made against plaintiff did cause him to lose his job at the Naval Re- 
search Laboratory. | 


| 
This case calls for the same response which the Supreme Court 


has always given when rank, status and position have been asserted 
as a shield to protect the powerful or the government from the pro- 
cesses of law invoked to protect the liberties of the citizen. In the 
early days of our Government, the Supreme Court held in Marbury 
v. Madison, 1 Cranch 137, that “the Government of the United 
States has been emphatically termed a government of laws and not 
of men. It will certainly cease to deserve this high appellation if the 
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laws furnish no remedy for the violation of a vested legal right”. In 
this case the United States Attorney is representing the defendant 
and seeks by the cover of the privilege of absolute immunity on be- 
half of an ordinary employee acting outside the scope of her employ- 
ment to immunize the effect of mistakes made by administrative of- 
ficers of the Naval Research Laboratory in the administrative dis- 
charge of McKamey. In reversing the judgment below, and in per- 
mitting the plaintiff to proceed with the orderly process of justice 
and in requiring the defendant to stand trial on the claims made by 
the appellant in his complaint, this Court would be reaffirming the 
position of the Supreme Court in the cases cited in the argument. 


The judgment below should be reversed. 
Respectfully submitted. 


MANUEL AUERBACH 

ROBERT F. SUTPHIN 

1511 K Street, N.W., Suite 700 
Washington, D.C. 20005 
Attorneys for Appellants 
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OI 
ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented: 


(1) Whether the statements of appellee, a federal em- 
ployee, pertaining to the conduct of a co-worker, are abso- 
lutely privileged as falling within the outer perimeter of 
her line of duty, where: 


(a) The statements were initially solicited by investi- 
gators of the Office of Naval Intelligence, and 

(b) The statements were later reduced to affidavit 
form and repeated at an agency removal hearing 
by direction of her agency head, and 

(e) The statements were made internally and used 
only in connection with a properly authorized ad- 
ministrative proceeding. 


(2) Whether the District Court properly granted ap- 
pellee’s motion for summary judgment in a suit for dam- 


ages for libel and slander where she raised the defense of 
absolute privilege and where appellant’s affidavits present- 
ed no genuine issue of material fact. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,241 


ARTHUR MCKAMEY, APPELLANT 
CP 


VIRGINIA LEE MASON, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was removed from his employment with the 
United States Naval Research Laboratory, Washington, 
D. C., as Supervisor of Physical Security on December 27, 
1965. The events culminating in a removal hearing con- 
ducted at the Naval Research Laboratory from October 11 
through November 5, 1965 indicate that appellant’s dis- 
charge was in part related to information revealed during 
a routine investigation into his background by the Office 
of Naval Intelligence (hereinafter referred to as ONI) 
(Owen Dep. 12-13, 19, 86-87). In December of 1964 ap- 
pellee and defendant below, Mrs. Mason, was approached 


(1) 


2 


by ONI agents during duty hours at the Naval Research 
Laboratory and was asked whether she recalled a certain 
incident occurring in approximately 1949 between herself 
and appellant. She replied in the affirmative and related 
such event to the agents (NRL Tr. 1134, 11385; Mason affi- 
davit of December 2, 1966; CSC Tr. 33). In late December 
of 1964 or early January of 1965 during their investiga- 
tion, representatives of ONI contacted T. B. Owen, then a 
Captain, USN, and Director of Support Services at the Na- 
val Research Laboratory * (hereinafter alternately referred 
to as NRL), and informed him of possible questions con- 
cerning appellant’s conduct. No investigation was initiated 
by NRL at this time since the ONI report was incomplete? 
(Owen Dep. 12, 31-32). Eventually the information re- 
ceived from ONI became the basis of charges of miscon- 
duct drawn again appellant as of July 29, 1965 under the 
ultimate direction of Captain Owen (Owen Dep. 61, 70). 

At approximately the same time in July of 1965, Cap- 
tain Owen appointed Dr. Leland A. DePue to act as man- 
agement’s representative in the discipline case involving 
appellant under the authority contained in Navy Civilian 
Personne] Instruction 750 (J.A. ) and NAVEXOS 
P-2258, How to Conduct a Hearing (J.A. ). Captain 
Owen specifically directed Dr. DePue to interview, obtain 
statements and call Mrs. Mason as a witness in the sub- 
sequently held hearing on the removal of appellant (Owen 
Affidavit). Accordingly, Dr. DePue requested Mrs. Mason 
to execute an affidavit setting forth her knowledge per- 
taining to Mr. McKamey’s conduct (DePue Affidavit). At- 
testing that her statement was true and correct to the best 
of her knowledge on September 3, 1965, Mrs. Mason 
averred in part that while employed as. a receptionist in 
the Security Office at NRL in approximately 1949, appel- 


2 Captain Owen was appointed Director of the Laboratory on 
January 29, 1965 (Owen Dep. 5). 


2In his deposition Captain Owen related that after ONI had 
originally contacted him and before he preferred charges on July 
29, 1965, he had asked Mrs. Mason whether she was willing to 
testify at a hearing with respect to the information she had given 
to the ONI agents (Owen Dep. 41). 
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lant asked her for a date and that following her refusal 
he persisted in annoying her at the office and by calling 
her at home.* She further stated that on several occasions 
Mr. McKamey maneuvered her into a position, “where he 
forced his intentions on me and kissed me.” (Mason Affi- 
davit of September 3, 1965) .* 

After additional affidavits from other personnel at 
NRL were obtained and reviewed various charges against 
appellant were eliminated, and amended charges were for- 
warded to him in a letter dated September 28, 1965 
(Owen Dep. 104). From October 11 through November 5, 
1965 the Naval Research Laboratory conducted a hearing 
concerning the removal of appellant, at which Mrs. Mason 
appeared and testified. As indicated previously Mrs. Ma- 
son was responding to a specific request to testify, which 
originated with the Director of NRL and was subsequent- 
ly transmitted to her by Dr. DePue (Mason Affidavit of 
December 2, 1966; DePue Affidavit). During the course 
of these proceedings Mrs. Mason repeated and elaborated 
on the statements she made in her earlier affidavit of Sep- 
tember 3, 1965 (NRL Tr. 11-46; 1121-1140). She fur- 
ther revealed that with the exception.of Lt. Gaudet, the 
Security Officer of NRL_and.her-supervisor.in 1949, she 
had never discussed with anyone the incident with, Mr- 

¢cKamey which occurred in that year (NRL Tr. 38-39, 
TT35) nor had she discussed the episode with her co-de- 
fendants*below (NRL_Tr.45).= After all testimony was 
completed findings of fact were made by the Hearing Ad- 
visory Committee and were forwarded to Captain Owen, 


3 The affidavit was executed during duty hours. See affidavit of 
Mrs. Mason dated December 2, 1966. 


‘This statement became an exhibit in the Navy hearing com- 
mencing on October 11, 1965, and thus, as part of the official record, 
became a part of the U.S. Civil Service Commission hearing initi- 
ated on March 28, 1966. 


5 Mrs. Mason’s testimony reported in the official transcript is a 
part of the official record of the action leading to the removal of 
appellant from his position at NRL. As an official record it became 
a part of the U.S. Civil Service Commission’s records in connection 
with its review of Mr. McKamey’s discharge. 
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who, after considering the report, notified appellant by 
letter dated December 22, 1965 of his removal from the 
position of Supervisor of Physical Security. 

Review of this decision was undertaken by the Appeals 
Examining Office of the United States Civil Service Com- 
mission, which held hearings in the case on March 28 and 
29, 1966. Mrs. Mason appeared as a witness at these pro- 
ceedings at the request of appellant’s counsel. The official 
transcript of the hearing was an exhibit to appellee’s mo- 
tion for summary judgment, and the pertinent testimony 
of Mrs. Mason was in all respects compatible with her 
earlier testimony outlined above.* By letter to appellant 
dated November 16, 1966, the Chairman of the Board of 
Appeals and Review, William P. Berzak, in affirming the 
decision of the Commission’s Appeals Examining Office 
sustaining appellant’s removal, remarked at page 10: 


In summary, the Board of Appeals and Review con- 
curs in the finding of the Appeals Examining Office 
that all essential procedural requirements of Part 
752-B of the Civil Service Regulations were complied 
with in the accomplishment of your removal on De- 
cember 27, 1965. As to the merits of the action re- 
moving you, the Board of Appeals and Review finds 
that based upon the sustained specifications set forth 
hereinbefore, the charges of conduct unbecoming a 
Federal employee, attempting intimidation of a pro- 
spective witness, and accepting favors and services 
from a subordinate, are supported in all important 
respects by a preponderance of the evidence. 


Earlier in his letter Mr. Berzak wrote at page 3: 


After full and detailed review of the total record 
bearing on what occurred between you and Mrs. Ma- 
son, the Board finds no substantive cause to believe 
that Mrs. Mason would have been motivated to ad- 
vance false statements concerning the circumstances 


¢ The original record is filed with the court below. For the con- 
venience of this Court a copy of Mrs. Mason’s testimony before the 
Commission is included in the Joint Appendix at 


5 


of her reassignment, and that no material basis is 
shown otherwise to question the credibility of Mrs. 
Mason’s extensive sworn testimony which, throughout 
the record, has consistently supported the charge in 
all essential respects. (Emphasis added.) 


Before he was informed of the above decision appellant 
instituted the present litigation on October 10, 1966. In 
five separate but simultaneously filed suits against appel- 
lee and four other employees of NRL, Mr. McKamey 
sought damages for defamation of character, libel and 
slander based on oral and written statements made by the 
defendants below in connection with the official removal 
action initiated against him by the Naval Research Lab- 
oratory. More specifically appellant alleged as against 
Mrs. Mason: (1) that she made slanderous statements 
about appellant some time before October 12, 1965; (2) 
that she made slanderous statements about appellant dur- 
ing the administrative hearing conducted at NRL from 
October 11 through November 5, 1965, and that these 
slanderous statements were later published as libel when 
they became part of the transcript of this hearing; (3) 
and that Mrs. Mason prepared and composed libelous 
writings about appellant in September of 1965, and that 
said libels are continuous up to the present time as part 
of the record of evidence submitted to the Director, United 
States Naval Research Laboratory, to the Chief of Naval 
Research, and subsequently to the United States Civil 
Service Commission. 

The answer of appellee admitted that she furn- 
ished statements with regard to appellant to ONI agents 
before October 12, 1965 in the course of their inves- 
tigation and in the course of her employment; that 
she appeared at the NRL hearing upon the request of its 
Director; and that she executed an affidavit containing in- 
formation on appellant’s conduct pursuant to the official 
request of a representative of the Director of NRL. All 
remaining allegations contained in the various counts 
were denied, including those which in effect accused ap- 
pellee of uttering slanderous, malicious, false or untrue 
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statements. Appellee’s third defense asserted that the al- 
leged defamatory statements were absolutely privileged.’ 

On February 3, 1967, the United States Attorney, coun- 
sel for all defendants below, filed a motion to consolidate 
the five separate actions to facilitate a joint hearing on a 
motion for summary judgment. The government’s motion, 
which contended that all the actions involved a single, 
common question of law® and that the same material 
facts were operative in each case, was granted by the 
court on February 6, 1967. Subsequently on March 28, 
1967, the five defendants filed a motion for summary 
judgment on the ground that under Barr v. Matteo, 360 
U.S. 564 (1959), they were immune from suit. On May 
17, 1967, after oral argument, Judge Joseph C. McGar- 
raghy of the United States District Court denied defend- 
ants’ motion for summary judgment in a brief order de- 
void of reasons in support of his action. 

On June 1, 1967, counsel for appellant took the deposi- 
tion of Captain Owen,® who served as Director of NRL 
from January 29, 1965 to May 29, 1967. The information 
elicited on that occasion was the principal factor in the 
government’s decision to renew its motion for summary 
judgment, and although portions of his testimony have 
already been referred to in the counterstatement, we wish 
to emphasize and illuminate the entire content of the depo- 
sition by way of the following synopsis. 

Captain Owen stated that in late December of 1964 or 
early January 1965 he was contacted by representatives 


7 Mrs. Mason’s first defense was that the complaint failed to state 
a claim upon which relief could be granted. 


8 The single, common question of law was stated as follows: 


Where the defendants, all employees of the U.S. Naval Re- 
search Laboratory, made certain written and oral statements 
at the direction of officials of such laboratory in connection 
with a removal proceeding against the plaintiff, 


Are such alleged defamatory statements absolutely privileged 
as made within the outer perimeter of defendants’ line of duty? 


® Captain Owen has since been promoted to Rear Admiral and is 
presently Chief of Naval Research. 
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of ONI and apprised of the fact that there might be ques- 
tions concerning appellant’s conduct (Dep. 12). Such 
questions arose from a routine updating of Mr. McKa- 
mey’s security clearance conducted by ONI (Dep. 13). 
Captain Owen noted that ONI had the responsibility to 
bring to the attention of any commander information in 
his activity which might prejudice the best interests of 
that facility (Dep. 24). He further stated that he did not 
think it unusual for ONI to bring this information to his 
attention initially since it involved a security investiga- 
tion (Dep. 31). At the time Captain Owen was first in- 
formed of this information he took no action since the 
ONI investigation was incomplete (Dep. 31-32). On July 
29, 1965, a letter of charges was served on appellant hav- 
ing been drawn on the basis of the completed ONI inves- 
tigation (Dep. 61). The charges were prepared under 
the authority and direction of Captain Owen. 

During July of 1965 Captain Owen also appointed Dr. 
Leland A. DePue to act as management’s representative 
in the discipline case involving Mr. McKamey. Dr. De- 
Pue was directed by Captain Owen to contact people in the 
Laboratory who may have had substantial knowledge per- 
taining to the charges (Dep. 43). Prior to his designa- 
tion of Dr. DePue and between the time when he first re- 
ceived information from ONI and July 29, 1965, Captain 
Owen discussed with Mrs. Mason her statement given to 
ONI agents and her willingness to testify in a removal 
proceeding directed against appellant (Dep. 42). The 
original statement of Mrs. Mason which Captain Owen 
saw was similar to the one she made on September 3, 1965 
(Dep. 42). Captain Owen also emphasized that he had 
no reason to dispute the sworn testimony of the witnesses 
who appeared during the removal hearing and had no rea- 
son to suspect that they had committed perjury (Dep. 
90). Furthermore, he stated that he had not been in- 
formed of anything since that time which would lead him 
to change his decision to dismiss appellant from employ- 
ment at the Naval Research Laboratory (Dep. 77). With 
respect to Mrs. Mason Captain Owen testified that he 
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knew her as an employee of NRL and had no reason to 
question her reputation for truth and veracity in regard 
to her official duties (Dep. 82). 

Toward the end of his deposition Captain Owen was 
adamant in stating that as one of the employee witnesses 
Mrs. Mason’s only participation in the removal proceed- 
ings was limited to providing information to ONI and 
later appearing to testify during the removal hearing 
(Dep. 151). Finally in response to questions by defend- 
ant’s counsel he stated that he had not discussed this mat- 
ter outside the agency, and that all the records mentioned 
during the deposition concerning the removal proceeding 
of Mr. McKamey were on file and maintained only within 
the department (Dep. 156). 

Defendant Mason’s renewel of motion for summary 
judgment was filed on February 15, 1968.%° Appellant 


10In support of the renewal motion filed on behalf of Mrs. Mason, 
defendant’s counsel incorporated defendant’s exhibits A-G which 
were part of defendant’s original motion for summary judgment. 
The documents before Judge Hart included: 
Exhibit A: Navy Civilian Personnel Instruction 750 
Exhibit B: NAVEXOS P-2258, How to Conduct a Hearing 
Exhibit C: Affidavit of Captain T. B. Owen, executed Decem- 
ber 16, 1966. 
Exhibit D: Affidavit of Leland A. DePue, executed December 
5, 1966. 
Exhibit E: Sworn Statement of Virginia Lee Mason, exe- 
cuted September 3, 1965. 
Exhibit F: Affidavit of Virginia Lee Mason, executed De- 
cember 2, 1966 
Exhibit G: Transcript of NRL hearing conducted from Oc- 
tober 11 through November 5, 1965, cited as NRL 
Tr. 
In addition three other exhibits were available to the Court at the 
time of the renewal motion: 
Exhibit H: Transcript of Civil Service Commission Hearing 
conducted on March 28 and 29, 1966, cited as CSC 
Tr. 
Exhibit I: Extract of the testimony of Virginia Lee Mason 
at the Civil Service Commission Hearing. 
Exhibit J: Letter of the Chairman of the Board of Appeals 
and Review dated November 16, 1966, to appel- 
lant, which in effect affirmed his removal. 
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and plaintiff below filed his objection on March 12, 1968, 
and the matter came on for hearing before Judge George 
L. Hart, Jr., on April 5, 1968. By order dated May 2, 
1968, the court granted summary judgment for the de- 
fendant-appellee, Virginia Lee Mason, and from such 
judgment appellant now appeals. 


RULE INVOLVED 


Rule 56(e) of the Federal Rules of Civil Procedure 
provides: 


Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to 
the matters stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in an affi- 
davit shall be attached thereto or served therewith. 
The court may permit affidavits to be supplemented or 
opposed by depositions, answers to interrogatories, or 
further affidavits. When a motion for summary 
judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere 
allegations or denials of his pleading, but his re- 
sponse, by affidavits or as otherwise provided in this 
rule, must set forth specific facts showing that there 
is a genuine issue for trial. If he does not so respond, 
summary judgment, if appropriate, shall be entered 
against him. 


ARGUMENT 


I. The statements of appellee pertaining to the conduct 
of her co-worker were absolutely privileged as falling 
within the outer perimeter of her line of duty. 


Appellant’s principal argument on appeal is that the 
statements of Mrs. Mason pertaining to his conduct, which 
were made initially to agents of ONI in response to their 
inquiry, and which at the request of the Director of NRL 
were subsequently included in her affidavits and repeated 
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while testifying at his removal hearing, were not privi- 
leged under the doctrine enunciated by the Supreme Court 
in Barr v. Matteo, 360 U.S. 564 (1959) and its progeny. 

The ruling was an emphatic restatement of the judicial- 
ly recognized concept of immunity from legal liability ac- 
corded to Government officials for acts committed while in 
the performance of their official duties. Simply stated, 
the facts in Barr v. Matteo involved The Acting Director 
of The Office of Rent Stabilization, who raised the defense 
of absolute privilege when sued for an alleged libel con- 
tained in a press release issued under his direction and an- 
nouncing his intention to suspend plaintiffs because of 
their part in formuating a questionable plan for the utili- 
zation of certain agency funds. Certiorari was granted: 


The Court relied extensively on an earlier opinion by Judge 
Learned Hand in Gregoire v. Biddle, 177 F.2d 579 (2nd Cir.), cert. 
denied, 339 U.S. 949 (1950) where he stated at page 581: 


It does indeed go without saying that an official, who is in 
fact guilty of using his powers to vent his spleen upon others, 
or for any other personal motive not connected with the public 
good, should not escape liability for the injuries he may so 
cause; and, if it were possible in practice to confine such com- 
plaints to the guity, it would be monstrous to deny recovery. 
The justification for doing so is that it is impossible to know 
whether the claim is well founded until the case has been tried, 
and that to submit all officials, the innocent as well as the 
guilty, to the burden of a trial and to the inevitable danger of 
its outcome, would dampen the ardor of all but the most reso- 
lute, or the most irresponsible, in the unflinching discharge of 
their duties. Again and again the public interest calls for 
action which may turn out to be founded on a mistake, in the 
face of which an official may later find himself hard put to it 
to satisfy a jury of his good faith. There must indeed be 
means of punishing public officers who have been truant to 
their duties; but that is quite another matter from exposing 
such as have been honestly mistaken to suit by anyone who has 
suffered from their errors. As is so often the case, the answer 
must be found in a balance between the evils inevitable in 
either alternative. In this instance it has been thought in the 
end better to leave unredressed the wrongs done by dishonest 
officers than to subiect those who try to do their duty to the 
constant dread of retaliation. Judged as res nova, we should 
not hesitate to follow the path laid down in the books. 


See also, Spaulding v. Vilas, 161 U.S. 483 (1896). 
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. - . to determine whether in the circumstances of 
this case petitioner’s claim of absolute privilege 
should have stood as a bar to maintenance of the suit 
despite the allegations of malice made in the com- 
plaint.” 


Dwelling first on the policy considerations supporting the 
defense of absolute privilege, Mr. Justice Harlan writing 
for the majority concentrated primarily on the need to in- 
sulate officials of Government from, “the fear of damage 
suits” in order to conserve their energies and promote, 
“the fearless, vigorous, and effective administration of 
policies of government.” * After further analysis he con- 
cluded that although Barr had not been required or direct- 
ed by his superiors to issue a public statement announcing 
personnel changes in a matter “of wide public interest”, 
his action was nevertheless within the scope of his duties 
as “a policy-making executive official”.* The Court’s hold- 
ing was ultimately refined to the following proposition: 


The fact that the action here taken was within the 
outer-perimeter of petitioner’s line of duty is enough 
to render the privilege applicable, despite the allega- 
tions of malice in the complaint... 2° (Emphasis 
added.) 


22360 U.S. 569. 
137d. at 571. 


«Id. at 575. 


28 Jd. at 575. The Court further emphasized that the rank of the 
officer did not necessarily limit the application of the privilege: 


We do not think that the principle announced in Vilas can 
properly be restricted to executive officers of cabinet rank, and 
in fact it never have been so restricted by the lower federal 
courts. The privilege is not a badge or emolument of exalted 
office, but an expression of a policy designed to aid in the 
effective functioning of government. The complexities and 
magnitude of governmental activity have become so great that 
there must of necessity be a delegation and redelegation of 
authority as to many functions, and we cannot say that these 
functions become less important simply because they are 
exercised by officers of lower rank in the executive hierarchy. 


860 U.S. 572-578. The lower federal courts have not hesitated in 
applying the Barr v. Matteo rationale to a variety of government 
employees: Sulger v. Pochyla, 397 F.2d 178 (9th Cir. 1968) (Army 
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In dissent the Chief Justice emphasized the public na- 
ture of the petitioner’s statement by contrasting it with a 
set of factual circumstances which are substantially simi- 
lar to those presented in the instant appeal. 


It may be assumed, arguendo, that a government 
employee should have absolute immunity when ac- 
cording to his duty he makes internal reports to his 
superior or to another upon his superior’s order. .. . 
This might be a practical necessity of government 
that would find its justification in the need for a free 
flow of information within every executive depart- 
ment. It may not be unreasonable to assume that if 
a maliciously false libel is uttered in an internal re- 
port, it will be recognized as such and discredited 
without further dissemination. 


360 U.S. 582. The situation hypothesized by the Chief 
Justice has since been directly presented to a number of 
lower federal courts, all of which have looked favorably on 
the defense of absolute privilege. There is little coubt 
that contrary to the intimations of appellant, the essence 
of his argument that a government employee is susceptible 
to civil liability for statements properly elicited or volun- 
teered in connection with the internal disciplinary pro- 
ceedings of a federal agency, has been decisively and un- 
equivocally rejected. Recently the court in West v. Gar- 


officers) ; West v. Garrett, 392 F.2d 543 (5th Cir. 1968) (govern- 
ment employees) ; LeBurkien v. Notti, 365 F.2d 143 (7th Cir. 1966) 
(official of Housing and Home Finance Agency); Waymire v. 
Deneve, 333 F.2d 149 (5th Cir. 1964) (Bureau of Customs agent) ; 
Denman. V. White, 316 F.2d 524 (1st Cir. 1963) (Air Force officer) ; 
Wozencraft v. Captiva, 314 F.2d 288 (5th Cir. 1968) (Department 
of Interior official) ; Brownfield v. Landon, 118 U.S. App. D.S. 248, 
307 F.2d 389 (1962), cert. denied, 371 U.S. 924 (1962) (Air Force 
officer) ; Poss v. Lieberman, 299 F.2d 358 (2nd Cir. 1962), cert. 
denied, 370 U.S. 944 (1962) (Department of Health, Education and 
Welfare claims representative) ; Heine v. Raus, 261 F. Supp. 570 
(D. Md. 1966) (C.I.A. employee) ; Gaines V. Wren, 185 F. Supp. 774 
(N.D. Ga. 1960) (acting industrial relations officer). See also, 
Debusk v. Harvin, 212 F.2d 143 (5th Cir. 1954) (regional V.A. 
official) ; Taylor v. Glotfelty, 201 F.2d 51 (6th Cir. 1952) (govern- 
ment psychiatrist) . 
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rett, 392 F.2d 543 (5th Cir. 1968) held that an intra-office 
memorandum written by employees at the Redstone Ar- 
senal in Alabama complaining of the performance of a fel- 
low employee was privileged. The document was submit- 
ted to the Deputy Civilian Personnel Officer, rather than 
to the immediate superior of the authors. In the opinion 
of the employees appellant West, “was causing strained 
relations and bad morale in their office by her attitude to- 
ward her co-workers, her immediate superior, and her 
work.” #© Following her transfer, the district court grant- 
ed summary judgment for 11 employees in a libel action 
filed by Mrs. West. In affirming this decision the appel- 
late court remarked: 


We agree with the district court that under Barr 
v. Matteo... a federal officer’s action or statement 
need only be within the “outer perimeter” of his line 
of duty in order to be privileged and that the conduct 
here was within this “outer perimeter” because it is 
clear that federal employees have a duty to file com- 
plaints about fellow employees’ attitudes in situations 
like the present (Emphasis added). 


392 F.2d at 544. 

In Preble v. Johnson, 275 F.2d 275 (10th Cir. 1960), 
the civilian head of the maintenance control program at a 
Navy training center initiated a grievance proceeding to 
express dissatisfaction over the lack of support for his op- 
eration. After the grievance committee completed its find- 
ings Preble was discharged from employment, and he sub- 
sequently filed libel suits against 5 federal employees, a 
naval enlisted serviceman and the base commander. The 
allegedly libelous statements were: 


... made in the course of the grievance proceeding 
and related investigations, [and] described in detail 
various incidents arising from on-the-job contacts 
and dealings with Preble, and reflected upon his fit- 


16 392 F.2d at 544. 
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ness and efficiency in the discharge of his official du- 
ties. 


After removal to the federal district court summary judg- 
ments were granted in favor of all 7 defendants upon a 
finding that the statements involved were absolutely privi- 
leged. The action of the lower court was sustained with 
the following analysis at page 278: 


Thus, statements which are neither strictly author- 
ized by, nor in furtherance of, some rule or regulation 
may nevertheless be in the line of official duty, hence 
privileged, if they are deemed appropriate to the ex- 
ercise of the utterer’s office or station. 

* * * * 


But in our cases, we are not called upon to probe 
the outer limits of this nebulous perimeter so recent- 
ly and authoritatively drawn for us. Surely these 
federal servants had a clear duty to report to proper 
authorities causes of disruption in the services, at the 
peril of being indifferent if not derelict in their re- 
sponsibilities. Moreover, with one exception . . . the 
utterances were made internally in response to in- 
quiries that on their face were manifestly proper. 
And assuredly the privilege of these employees does 
not turn upon whether they independently and accu- 
rately ascertained the technical correctness of the 
grievance proceeding. 


See Ruderer v. Brown, 279 F. Supp. 707 (E.D. Mo. 1967) ; 
Ruderer v. Gerken, 284 F. Supp. 449 (E.D. Mo. 1968) ; 
cf. James v. Federal Deposit Insurance Corporation, 231 
F. Supp. 475 (W.D. La. 1964). 

In Keiser v. Hartman, 339 F.2d 597 (3rd Cir. 1964), 
cert. denied, 381 U.S. 934 (1965), a former employee of 
the Department of Agriculture brought an action against 
seven fellow employees of the Department for alleged libel 


17275 F.2d at 277. Four of the employees were requested to pro- 
vide a statement by the Chairman of the grievance committee, and 
additional statements were given to authorized investigators from 
the Civil Service Commission by all five employees and the naval 
enlisted man. 
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and slander. In general it was alleged that each of the 
defendants alone and in conspiracy with each other, pub- 
lished falsehoods about the plaintiff for the express pur- 
pose of effecting his discharge from the federal service. In 
particular, six of the defendants were charged with hav- 
ing maliciously reported, to a Department of Agriculture 
investigator, instances of improper conduct by the plain- 
tiff and a Department office clerk, which for the most part 
had occurred during official office hours. The remaining 
defendant was charged with having maliciously reported 
the results of his investigation to his superiors at the De- 
partment. Asa result of that investigation plaintiff was 
charged with having engaged in “conduct prejudicial to 
the best interest of the service” and he was subsequently 
removed from his position. The removal action was af- 
firmed on appeal to the Civil Service Commission.”* 

It is noted that appellant conceded that the defendants’ 
acts were within the outer perimeter of their line of duty 
as federal employees, and argued the constitutionality of 
the official immunity doctrine confirmed by the Supreme 
Court in Barr v. Matteo. Nevertheless, the appellate 
court stated at page 597: “The district court rightly held 
that Barr v. Matteo rules this case and its action in dis- 
missing the complaint must be affirmed.” 

Not only has immunity been accorded to government 
employees who respond to official inquiries for informa- 
tion, but courts have also sustained a defense of privilege 
by corporations which fulfill their governmentally imposed 
duty to inform. Thus in Becker v. Philco Corporation, 
234 F. Supp. 10 (E.D. Va. 1964), afd. 372 F.2d 771 (4th 
Cir. 1967), cert. denied, 389 U.S. 979 (1967) certain em- 
ployees brought a libel action against their employer for 
their alleged defamation in a report made to the govern- 
ment under the terms of a defense contract and which re- 
lated to suspected security violations. The granting of 
summary judgment was affirmed on appeal under a theory 
which appropriately analogized the position of Philco to 


18 The facts of the case are contained in Brief for Appellees, 
Keiser v. Hartman, supra. 
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that of a federal agency or officer. Similarly, in a case 
cited by appellant the same principle had been earlier rec- 
ognized. In Fowler v. Southern Bell Telephone and Tele- 
graph Company, 343 F.2d 150 (5th Cir. 1965) the plain- 
tiff below sued 2 agents of the Alcohol and Tobacco Tax 
Division of the Internal Revenue Service and Southern 
Bell for invasion of privacy for wilfully and intentionally 
tapping her phone and recording her conversations. The 
case was removed to federal court and ultimately remand- 
ed on appeal to determine whether the agents were acting, 
“in the performance and scope of their official powers and 
within the outer perimeter of their duties as federal offi- 
cers. . . .”’® so as to warrant the defense of privilege. 


In this event the privilege may be extended to exone- 
rate the Telephone Company also if it appears... 
that the Telephone Company acted for and at the re- 
quest of the federal officers and within the bounds of 
activity that would be privileged as to the federal 
officers. Public policy requires no less, for to deny 


the privilege to those who assist federal officers would 
conflict with the underlying policy of the privilege it- 
self: to remove inhibitions against the fearless, vigor- 
ous, and effective administration of policies of gov- 
ernment. 


Finally, in the case of Paurowski v. McMaster and 
Sload, Civil Action No. 1568-64, plaintiff was a former 
employee of NASA who was removed from her position on 
the grounds that she had engaged in disgraceful off-duty 
conduct and had falsified time and attendance reports. 
She brought an action against Mrs. Dale McMaster, a 72- 
year old woman, for alienation of affections and against 
her and Philip H. Sload, Headquarters Personnel Officer 
at NASA, for malicious interference with her property 
right contending essentially that they conspired to effect 
her eventual removal from government service. On April 
12, 1967, defendant Sload moved for summary judgment 
on the ground that under Barr v. Matteo, supra, he was 


19 343 F.2d at 156. 
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immune from the suit. Attached to the motion were affi- 
davits stating that Sload’s actions were taken by him in 
the course of his employment and in the discharge of his 
duties. On May 12, 1967, in a brief order, the court de- 
nied the motion for summary judgment. 

A Petition for a Writ of Mandamus and/or Prohibition 
was then filed by Philip H. Sload against the District 
Court Judge in this Court (No. 21,223). Such action re- 
quested that a writ of mandamus be issued requiring the 
District Court to dismiss the suit brought against Mr. 
Sload in the United States District Court in accordance 
with the clear mandate of Barr v. Matteo, supra. On De- 
cember 22, 1967 the following Order was issued: 


This Court is of the opinion that the District Court 
pursuant to the teaching of Barr v. Matteo, 360 U.S. 
564 (1959) should have granted the motion of peti- 
tioner Sload for summary judgment and we are cer- 
tain that the District Court will insure that this is 
done. In view of the foregoing in lieu of issuing the 


writ prayed for, we hereby direct the clerk of this 
Court to transmit a certified copy of this order to the 
District Court as promptly as the business of his of- 
fice will permit. 


The discussion of the preceding cases compels the con- 
clusion that it is within the outer perimeter of a federal 
employee’s line of duty to respond to internal and official 
investigations into the conduct and performance of a co- 
worker, and that even without such a request, statements 
made in connection with these matters are absolutely 
privileged despite allegations of malice. The factual cir- 
cumstances of the present case indicate clearly that the 
actions of Mrs. Mason fell within the outer perimeter of 
her line of duty. The affidavits and exhibits incorporated 
into the motions for summary judgment specifically enu- 
merate the administrative regulations that were followed 
by Mrs. Mason and her superiors respecting appellant. 
The alleged defamatory statements were initially made to 
ONI agents at their request and subsequently reduced to 
affidavit form by direction of the officer charged with con- 
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ducting an investigation and disciplinary hearing on the 
question of appellant’s conduct. As a result the state- 
ments in issue are contained only in official internal re- 
ports, in written notices required by the regulations to be 
given to appellant, and in the affidavits and testimony 
which were used and introduced at the official and author- 
ized disciplinary hearing. Certainly the features sur- 
rounding the alleged libel and slander publicly uttered 
which troubled the Chief Justice in Barr v. Matteo are 
entirely eliminated in the context of the present case. 
Whatever policy considerations may be marshalled against 
the immunity doctrine, they all but disappear where the 
complained of statements are generated internally for use 
by supervisory personnel in the execution of their official 
duties, and where, but for the efforts of the particular em- 
ployee, they would effectively remain confidential. See 
Chafin v. Pratt, 358 F.2d 349, 358 (5th Cir. 1966) ; Poss 
v. Lieberman, 299 F.2d 358, 361 (2nd Cir. 1962). 
Appellant seeks to limit the granting of absolute im- 
munity to federal employees in the instant situation by 
referring to cases which are either inapposite or thorough- 
ly eroded by the subsequent decision of the Supreme Court 
in Barr v. Matteo, supra. Both Kelley v. Dunne, 344 F.2d 
129 (1st Cir. 1965) and Hughes v. Johnson, 305 F.2d 267 
(9th Cir. 1962), cited at pages 14 and 16 respectively in 
appellant’s brief, were actions for damages based in part 
on alleged constitutional violations, to wit: claims of il- 
legal arrest, search and seizure.*® No such question is 


20In Kelley v. Dunne, supra the court reversed the decision below 
awarding summary judgment where a postal inspector falsely stated 
to the appellant’s wife that he had a warrant for the arrest of her 
husband, before he entered and searched their home. In the course 
of its opinion at page 133 the Court wrote: 


Applying these principles to the case at bar there would seem 
to be a substantial difference between a public information 
officer uttering a defamatory statement in the course of an 
official announcement, for example, and a postal inspector 
making a search without, so far as presently appears, consent 
or a warrant or belief that there was a warrant, and volun- 
teering slander. The public need to protect such conduct... is 
minimal. 


19 


presented by this appeal,** and furthermore, there is au- 
thority which directly contradicts the holding in the above 
cases by recognizing absolute immunity for federal officers 
in suits for malicious arrest. Norton v. McShane, 332 
F.2d 855 (5th Cir. 1964), cert. denied, 380 U.S. 981 
(1965). 

The opinion of this Court in Colpoys v. Gates, 73 U.S. 
App. D.C, 193, 118 F.2d 16 (1941) considered a substan- 
tially different set of facts revolving around a publicly 
uttered statement of a United States Marshal explaining 
his dismissal of two deputies. While the instant appeal 
presents a question pertaining only to an alleged internal 
libel, we nevertheless admit to a certain skepticism re- 
garding the continuing vitality of the Colpoys v. Gates 
decision. See Barr v. Matteo, 360 U.S. 564, 583-4 (1959, 
Chief Justice Warren dissenting) ; Sauber v. Gliedman, 
283 F.2d 941, 943 (7th Cir. 1960), cert. denied, 366 U.S. 
906 (1961). Appellant’s reference to Foltz v. Moore Mc- 
Cormak Lines, 189 F.2d 587 (2nd Cir. 1951), cert. de- 
nied, 342 U.S. 871 (1951) at page 16 of his brief did not 
involve a federal officer or employee, and the case is no 
longer persuasive in light of the Supreme Court’s deci- 
sion eight years later in Barr v. Matteo, supra and the 
undeniably more pertinent and timely cases which we 
have cited. Appellant’s authorities in no way refute our 
earlier conclusion that the actions of Mrs. Mason were 
within the outer perimeter of her line of duty and that 


71 At page 22 et seq. of his brief appellant suggests that if this 
Court should accord Mrs. Mason immunity from liability, it will 
constitute a deprivation of his constitutional rights. Aside from his 
expression of general disagreement with the immunity concept, we 
fail to understand the thrust of appellant’s argument, which in part 
appears to rely on the, “requirement that Government officials hew 
at a miniumm to the commands of the Constitution.” Brief for 
appellant at 25. If by this argument appellant means to suggest 
that the Constitution forbids the type of conduct engaged in by 
Mrs. Mason and her superiors in connection with his removal, he 
has conspicuously failed to cite any pertinent authority for this 
novel proposition. 
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accordingly all her statements made in connection with 
appellant’s removal hearing are absolutely privileged.” 


IL The District Court properly granted appellee’s motion 
for summary judgment where she raised the defense 
of absolute privilege and where appellant’s affidavits 
presented no genuine issue of material fact. 


Appellant contends next that the lower court erred in 
granting summary judgment because a genuine issue of 
material fact existed over whether Mrs. Mason was acting 
within the scope of her authority in providing statements 
relating to his conduct. He further claims that the affi- 
davits submitted in support of Mrs. Mason’s motion for 
summary judgment were deficient and should not have 
been considered by the court. 

At the outset we emphasize that the affidavits of Cap- 
tain Owen, Dr. DePue, and Mrs. Mason, and particularly 
the later deposition of Captain Owen, clearly established 
all the material facts involved in this litigation. The 
sworn statements filed by appellant in opposition to ap- 
pellee’s motion for summary judgment did not create any 
genuine issue respecting these material facts. They rep- 
resented only a desperate effort on his part to establish, 
without personal knowledge, that Mrs. Mason’s statements 
were not made in the course of her employment. 


On appeal from summary judgment we decide only 
whether .. . any genuine issue of fact bearing on the 
critical question survived by examination of the 
pleadings, affidavits and depositions. . . . Mere allega- 
tions or statements to the effect that the allegedly 


22 Appellant’s argument that the scope of immunity for federal 
officers should be coextensive with that available to Congressmen 
and other employees of the Legislative Branch is made in apparent 
disregard of the Supreme Court’s decision in Barr v. Matteo, supra 
where the Court specifically dealt with the limits of protection for 
government personnel within the Executive Branch. Furthermore, 
we remain unconvinced that there is any appreciable difference be- 
tween the scope of immunity accorded legislators vis a vis executive 
officers when they effectively act in the line of duty. See United 
States v. Johnson, 383 U.S. 169 (1966). 


21 


slanderous statements were made outside the perime- 
ter of the federal officer’s duties do not make them 
so. Whether the statements were made within the 
officer’s course of duty is a question of law which we 
decide on the uncontroverted facts... . 


Chavez v. Kelly, 364 F.2d 113, 114 (10th Cir. 1966). The 
court in Preble v. Johnson, supra, after holding that fed- 
eral employees had a duty to furnish the type of informa- 
tion which was requested from Mrs. Mason went on to 
remark: 


But conceding the correctness of the trial court’s 
conclusions based upon the stated facts, appellant con- 
tends that the facts of record dealing with the re- 
spective scopes of duty were controverted, and that 
the cases were therefore not ripe for summary judg- 
ment. This contention must rest squarely upon ap- 
pellant’s affidavits, which are all of his own making, 
for the several depositions clearly present no such 
conflict. Certainly appellee’s affidavits assert facts 


showing that the statements were absolutely privi- 
leged as being made in the line of duty. They there- 
fore foreclose any genuine issue of fact unless 
Preble’s opposing affidavits affirmatively show that he 
is competent to testify that the statements were not 
made in the line of duty.” 


Since our previous discussion demonstrated that it is 
clearly within the outer perimeter of a federal employee’s 
line of duty to respond to official inquiries into the per- 
formance of a fellow worker, appellant is hardly in a po- 
sition to challenge the propriety of a grant of summary 
judgment where only his second affidavit executed on 
March 11, 1968 contains the bare, unsubstantiated allega- 
tion that there has been no showing, “that any defendant 
was directed to testify.” Of utmost importance is the con- 
tinuous opportunity appellant has had to acquire and pre- 
sent evidence in order to controvert the statements of Cap- 
tain Owen, Dr. DePue and Mrs. Mason, which were re- 


23275 F.2d at 279. 
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duced to affidavit form in December 1966 and which 
unequivocally indicated that Mrs. Mason acted at the di- 
rection of the officials of NRL and in response to questions 
by ONI agents. Approximately 9 months prior to appel- 
lant’s second affidavit, his counsel took the deposition of 
Captain Owen, wherein it was again revealed that in his 
capacity as Director of NRL, Captain Owen had author- 
ized management’s representative to obtain a statement 
from Mrs. Mason. In fact, while deposing Captain Owen 
counsel for appellant utilized the very same affidavits re- 
ferred to above (Owen Dep. 42-44, 144). Against this 
background appellant may not now claim that there re- 
mains a material issue of fact, and his belated contention 
that Mrs. Mason has failed to support adequately her mo- 
tion for summary judgment appropriately reflects the in- 
firmities in his own position. See Fed. R. Civ. P. 56(e). 
We submit that in reality appellant has done nothing more 
than to recast unsuccessfully the ultimate legal conclusions 
in the form of factual allegations. Cf., Pauling v. Mc- 
Elroy, 107 U.S. App. D.C. 372, 278 F.2d 252 (1960), cert. 
denied, 364 U.S. 835 (1960) .% 


2* The case of Fowler v. Southern Bell Telephone & Telegraph 
Company, supra which appellant relies on in arguing that Mrs. 
Mason has failed to demonstrate that she was acting within the 
outer perimeter of her line of duty, involved two Internal Revenue 
Service agents who in their removal petitions under 28 U.S.C. § 1442 
stated in conclusiory terms they they were acting within the scope 
of their employment in tapping appellant’s phone. The court found 
such statements insufficient to warrant summary judgment in an 
action for damages. By contrast the present case includes affidavits 
from the individuals who were charged with supervision over Mrs. 
Mason and the removal proceedings concerning appellant. The 
Court should also note that appellant’s contention that the same 
evidence was presented originally to Judge McGarraghy and later to 
Judge Hart completely neglects the testimony of Captain Owen in 
his deposition setting forth unequivocally the nature of Mrs. 
Mason’s participation in the investigation of appellant’s conduct, 
and indicating that even prior to the drafting of charges, Mrs. 
Mason had been approached and officially requested to provide in- 
formation. The renewal motion for summary judgment was pur- 
sued on account of additional discovery. See, Brownfield v. Landon, 
supra. note 15. 
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Appellant’s remaining argument that the pertinent af- 
fidavits in support of the summary judgment motion were 
not executed in complete compliance with Rule 56(e) of 
the Fed. R. Civ. P. and should have been disregarded by 
the court below is totally without merit. The rule provi- 
sion cited by appellant does not prescribe a specific form 
of affidavits, but rather expresses a policy, “to allow the 
affidavit to contain evidentiary matter which, if the affi- 
ant were in court, would be admissible as a part of his tes- 
timony.” Universal Film Exchange Inc. v. Walter Reade, 
Inc., 37 F.R.D. 4, 5-6 (S.D.N.Y. 1965). The requirement 
that the affidavit be executed on the basis of personal 
knowledge is to insure that the affiant is competent to 
testify to matters stated in the affidavit. See, F. S. 
Bowen Electric Co. v. J. H. Hedin Construction Co., 114 
U.S. App. D.C. 361, 316 F.2d 362 (1963). An examina- 
tion of the statements of Captain Owen, Dr. DePue, and 
Mrs. Mason reveals that each affiant stated only facts 
which were in his or her own personal knowledge. To 
exclude these documents because they failed to declare 
explicitly that they were executed on the basis of personal 
knowledge is to elevate illogically form over substance, 
and courts have resisted just such a spurious argument in 
favor of receiving an, “affidavit [which] does not state, in 
so many words, that it is based on personal knowledge, but 
{where] all pertinent parts obviously were made from 
personal knowledge.” Chambers v. United States, 357 F.2d 
224, 228 (8th Cir. 1966) ; Dietrich v. Standard Brands, 
Ine., 32 F.R.D. 325, 326-7 (E.D. Pa. 1963). Accordingly, 
the evidence before the court below was admissible and 
entirely sufficient to sustain its finding that no genuine 
issue of material fact existed, and that as a matter of 
law Mrs. Mason was entitled to summary judgment. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS C. GREEN, 
Assistant United States Attorneys. 
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